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school districts tax, in some way ‘''constitutionalized" the
existing school district boundaries with their disparate wealth,
The California Supreme Court concluded:
Such a notion we hasten to point out is manifestly
absurd. A Constitutional provision creating the duty
and power to legislate in a particular area always
remains subject to general constitutional requirements
covering al1l legislation unless the intent of the

Constitution to exempt it from such requirement plainly
appears.

Serrano, 557 P.2d at 956; Dupree, 651 S.W.2d 90.

This case is analogous to Texas Supreme Court cases dealing
withh the Legislature's authority tu draw state legislative
districts. Though the Legislature is specifically given that
authority by the State Constitution, the Legislature's actions

under that authority are still amenable to judicial review.

Clements v. Valles, 620 S.,W.2d 112 (Tex. 1981); Smith v,

Craddick, 471 S.W.2d 375 (Tex. 1971).

ITI. THE TEXAS SCHOOL FINANCE SYSTEM IS NOT AN EFFICIENT
TEXAS CONSTITUTIOR,

A. THIS COURT MUST CONSIDhR THE "EFFICIENCY" OF
‘ INCE SYST :

"It is not only the right, but the duty of the Judicial
Branch of the Government to determine whether or not a
legislative act contravenes or antagonizes the fundamental law."

Friedman v, American Surety Co. of Few York, 151 S.W, 24 570
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(Tex. 1941) This Court has considered the meaning of Art. VII, §
1, both by itself and in conjunction with other constitutional

provisions. Mumme v. Marrs, 40 S.W.2d 31 (Tex. 1931); Webb

County v. School Trustees, 65 S.VW. 878 (Tex.1901).

B. DEFINITION OF EFFICIENCY SUPPORTS PETITIONERS

At the time of the passage of Art., VII, § 1 of the Texas
Constitution in 1876, efficiency was defined as follows:
Efficient a.....Causing effects; producing results;
actively operative, not inactive, slack or incapable;
Characterized by energetic and use‘ul activity. '"The

efficient cause is the working cause."...
Effective; Effectual; Competent; Able; Capable.

Efficient, n. The agent or cause which produces, or

causes to exist; a prime mover.

Webster (1877) at 430.

Article VII, Sec. 1, especially the term '"efficient,'" must
be interpreted to mean that the state's resources be used in an
effective and able way withcut wasting those resources or
allowing those resources not to produce results or not to be
actively operative. The present Oxford American dictionary
defines efficient as '"acting effectively; producing results with
little waste of effort." Efficient simply does not mean ''cheap.”

It does mean using resources so thev produce results.

C. THE TEXAS SCHOOL FINANCE SYSTEM IS NOT EFFICIENT
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In undisputed findings, the District Court found that Texas
school district configurations are neither efficient nor
equitable, there is no underlying rationale for them and many are
pure tax havens. The District Court found that if district
organization lines are reorganized the financial efficiency of
the system could be greatly increased. Approximately 200 million
dollars a year is wasted because of ''budget balanced districts’
and in the present school finance system 600 to 750 wmillion
dollars could be spent by the state on poor rather than rich
districts without costing the state one extra penny. The present
school finance system allows only the Spring Branch ISD to tax
the Houston Galleria area while the North Forest ISD, whose
patrons shop and support the Galleria area, do not benefit from
the property of that area. Similar concentrations of wealth such
as o1l fields, utility plants, etc. are '"paid for" by people in a
larger geographic area of the state as a whole but can be taxed
only by one lucky district. This is simply not an efficient use
of the state's resources to support and maintain an efficient
system of public free schools."

The District Court also found that the present school
formulas are not related to the real cousts of providing an

education in school districts.

D. THE RELATIONSHIP BETWEEW EFFICIENCYJAND E UALITY

STUDY ¢ CTHTESTORE

In Mumme, the Supreme Court noted that the Rural Aid Act

promoted efficiency and equality in school districts. The Mumme
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Court considered the constitutionality of an act which was
enacted to help low wealth school districts. The Texas Supreme
Court upheld that statute since it helped to reduce inequality
among districts and added to the efficiency of the school finance

system., The efficiency-equality relationship was alsc noted by

the court in Watson v. Sabine Royalty Corporation, 120 S.W.2d

938, 944 (Tex.Civ.App. - Texarkana 1938, writ ref'd, n.r.e.).

The Supreme Courts of West Virginia 17, Arkansas 18

19

» New Jersey
, and Wyoming 20 have found their school finance systems
unconstitutional because of their respective 'thorough and
efficient"” clauses. The West Virginia Supreme Court has defined
a thorough and efficient education as in great detail, and

summarizes the standard as follows:

the Thorough and Efficient Clause requires the
development of certain high quality educational
standards, and it is in part by these quality standards
that the exioting educational system must be tested.

Pauley, 225 S.E. at 878.

17pauley v. Kelly, 255 S.E. 2d 859 (W. Vir. 1979).
18

Dupree, id.
19Robinson, id.

20Washakie County School District No, 1 v. Herschler, 606
P.2d, 3T0 (Wyo. 1980).




E. THE COURT OF APPEALS HAS MISINTERPRETED THE
HYSTORY OF ARTICLE VIT, SEC

1L, C. 1,

According to the applicable rules of constitutional
construction, this Court must only consider the debates of the
Texas Constitutional Convention if the 1language and previous
construction of the Texas Constitution is not clear. In this
case both the language and the history clearly support the
findings of the District Court. Nevertheless the history of the
debates of the Texas Constitution does not support the Court of
Appeals theory that the main thrust of the educational article
was to have a cheap, inexpensiQe school finance system based on
local taxes. Though the Court of Appeals noted the aversion to
taxes of those persons writing the Texas Constitution, the Court
did not note that the main aversion was against local property

taxes, not state financing. SS McKay Seven Decades of the

Constitution of 1876 (Texas Tech Press 1943). None of the three

original proposals before the Texas Constitutional Convention of
1875 cffered options that included districting or local taxation

for schools. McKay, Seven Decades, Journal, Constitutional

Convention of 1875 pp. 243-245, There was a great deal of debate

about the financing provisions of Article VII, Sec. 3 of the
Texas Constitution of 1876. However, the debates show a
consensus to put the duty on the Legislature to provide for the
support and maintenance of an efficient system of public free
schools, and did commit substantial state resources to
furtherance of rthat duty. Mr. Sansom of Williamson County,
although apparently not in favor of public'schools. summarized

the argument for the "efficiency" of public education as follows:
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education that education can be made cheaper when
controlled by the state than when controlled by private
enterprise; that if we turn over to the state the money
we spend upon education of our children the State can
manage it so as to pay for its assessment, collection,
and disbursement, and take out of it also a sum
sufficient to pay the salaries of the host of officers
necessary to the proper administration of the system of
schools and educate all the children of the State, and
still have a surplus left; and strange as this state-
ment may appear, I will not undertake to refute it, for
I can very well see, sir, how, if Smith, who is sending
his son to college, where he 1is being taught the
languages and sciences, and his daughter to the Academy
of Madame Destomovile, where she is being instructed in
French, music, dancing and fancy work at an average
expense of $15 a month, will turn over to the State the
money he has provided to educate them, the state can,
with the amount, hire a teacher who will teach
spelling, reading, writing, geography, and arithmetic,
after the most approved common school method, not only
to the son and daughter of Smith, but to the children
of Brown as well at 10 cents per day or $2 a month and
still have left money enough to pay for running the
machine,

Mckay, Debates in the Texas Constitutional Convention of
1875, at 110 (I875 Ceonventicn).

The Constitutioral Convention of 1875, 21st day, at page 110.
Mr. Dohaney noted the relationship between education and
voting and crime prevention when he noted:

Sir, when we say that the perpetuity of free government
depends on the virtue and intelligence of the people we
say that the great mass of the people will not be
capable of perpetuating their liberties unless they are
an intelligent and virtuous pecple.... It therefore
becomes a practical question of economy whether it is
not better to encourage general intelligence in the
interest of safety and economy, whether it is not
better for the State to educate the children for their
own good and for the welfare of the State... It then
becomes a plain, practical question, whether it 1is
cheaper to educate them and render them industrious,
virtucus citizens end intelligent voters, or to go to
the expense of trying them, putting them in prison, and
punishing them.

But we are told again, Sir, by the advocates of public
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1875 Convention at 199-200

Note, Mr. Cline argued:

for a session of four months we have to raise $600,000,
or for six months, $800,000., The argument that we
cannot stand the tax is an argument in favor of it, for
we all have to educate our children and to do that at
private schools costs more than to educate our own and
all the orphans and indigent children in the state.

1875 Convention, at 218.

Mr. West, quoting Sir William Hamilton:

Saying in their Declaration of Independence: [Texas]
"It is an axiom in political science that unless the
people are enlightened it 1is 1idle to expect the
continuance of «c¢ivil liberty or the capacity for
self-government' The fathers believed the refusal of
Mexico to establish a system of public education was a
sufficient cause for war, and they set this camplaint
side by side with the denial of the right of trial by
jury, and everywhere in the State of Texas the
principles of that Declaration of Independence have
been honored and respected.

1875 Convention at 331.

Mr. Robertson of Bell County spoke against free schools but
implied that an efficient system would in fact be an expensive

system. Mr. Robertson stated that with regard to the capacity of

Texas to sustain a system of free education:

E If we do attempt it, let us sustain it in an efficient
manner, such as will meet the wants of the people... when
the day arrives that this country is 1in a prosperous
condition, and is able to pay the taxes that will guarantee
an efficient system that will give a substantial education
to every child in the country I shall be prepared to support
such a measure heart and soul.

1875 Convention, at 351.
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The people are willing to meet the ordinary expenses of
the government, but beyond that they are not willing to
go. If you accept this system to be efficient, you
must have the money.

1875 Convention, at 352.
F. SUMMARY

Though the petitioners agree that the debates in the Texas
Constitutional Convention do display that the founders of the
Texas Constitution did not want to waste money on the public
school system, the drafters' preference for an efficient system
reflected an interest in using the state's resources wisely and
using them through a public rather than a private Texas school
system. They also clearly saw the nexus between education and

speech, voting, juries and government.

IV. THE TEXAS SCHOOL FINANCE SYSTEM DENIES
PLATINTIFFS DUE COURSE OF LAW

Plaintiffs must go to school in districts that are
underfunded and inadequate., The Texas school finance system
requires school districts to provide a myriad of services which
they cannot afford to offer. This is particularly egregious with
regard to facilities which are paid for solely from 1local
district funds. The syvstem prevents residents of one school
district from sharing in thz taxes from valuable property across
an invisible district line whose bases are unarticulated and
irrational,.

Children born in low-wealth districts are denied equal

educational opportunity because they are unfortunate enough to
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have parents or guardians who are unable or even unwilling to
move to a wealthy school district. Taxpayers in low-wealth
districts get much less for a $1000 a year in school taxes than
do taxpayers across the street for $100. This process denies
these children 1liberty property, privileges and immunities
without due course of law. TEX. CONST. art. I, § 19; Love v.
Dallas ISD, 40 S.W. 2d 20 (Tex. 1931); Weatherly 1.S.D. wv.

Hughes, 41 S.W.2d 445 (Tex. Civ. App.-Amarillo 1331, no writ).

V. THE TRIAL COURT ERRED AS A MATTER OF LAW

The District Court determined that an award of attormeys
fees against state Defendants and school district Defendant-
Intervenors is barred by sovereign immunity, (TR.606), but 'were
it not for the doctrine of sovi jeign immunity the Court would
enter Judgement against Defendants for Plaintiffs and Plaintiff-
Intervenors attorneys fees and costs.'" (TR,607).

After the District Court decision, the Texas Supreme Court
held in responze to a claim of state immunity from attorneys
fees:

The 1Legislature has provided express statutory

authority for payment of court costs and attorney's

fees in actions arising from the wunconstitutional

conduct of state officials.

Texas State Employees Union, 746 S.W.2d 203 (Tex. 1987)

(T.S.E.U.); Accord, Camarena v. T.E.C., 754 S.W.2d 149 (Tex.

-67-




G =N =

1988).

The T.S.E.U. case granted attorneys fees to Plaintiffs who
had received an 1injunction against state officials and a
declaratory judgment that a state policy was unenforceable.

In this case Plaintiffs have won an injunction and
declaratory judgment against state officials that the School
Finance System is unconstitutional and unenforceable; therefore,
under T.S.E.U., the state is not immune from an attorneys fees
and costs judgment in this case.

Because the Trial Court found that it would have entered
judgment against state Defendants for this amount absent
sovereign immunity, and since the T.S.E.U. case has found no
immunity in cases exactly like this, this Court should reverse
the Trial Court and render judgment for Plaintiffs for the
attorneys fees and expenses found by the Trial Court to be
reasonable and necessary. (TR.506-07; 604-06).

The monetary amounts of fees and costs and the

reasonableness of the fees is not challenged by Defendants.

VI. THE TRIAL COURT ABUSED ITS DISCRETICN BY DENYING
ATTORNEYS FEES AGAINST DEFENDANT INTERVENOR SCHOOL

DISTRICTS ARD ERRED AT &
EENDERING JUDCMENT FOR FEES AND COSTS AGATNST
DEFERDANT INTERVENOR SCHOCL DISTRICIS

The Trial Court determined that it would be neither
equitable nor just to grant attorneys fees against Defendant-

Intervenor school districts. (TR.507).
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The Trial Court £found that 'Defendant-Intervenors have
adopted the State's position in this litigation." (TR.604).

The Defendant-Intervenor school districts participated fuily
in the trial. (S.F. 1-8,000)., Seven of twelve defense witnesses
were <called by Defendant-Intervenors requiring extensive
preparation, depositions and rebuttal by Plaintiffs,
Defendant-Intervenors listed but did not call other experts for
whom Plaintiffs had to prepare. Defendant-Intervenor districts
were represented by from 3 to 8 lawyers during the trial aund
greatly extended the trial through lengthy, redundant
cross-examination. (S.F, 1-8,000).

1f this Court reverses the Trial Court on its immunity
holdings, this Court should render joint and several liability
for fees and costs against the state Defendants and school

district Defendant Intervenors,

VII. CONCLUSIOM AND PRAYER

Petitioners pray that this Court grant all Petitioners
Points of Error, reverse the Court of Appeals, and iumediately
reinstate the District Court's June 1, 1987 Judgment except as to
attorneys fees and costs. Petitioners also pray that this Court
render judgment for Petitioners for attorneys fees and costs
found by the District Court against Defendants and
Defendant-Intervenors.

The children in low-wealth districts in Texas deserve a

ruling in their favor,

Respectfully submitted,
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District

Wink-Loving
Iraan-Sheffield
Mi ami

Andrews
Highland Park
Laureles

Kenedy
County Wide

Santa Gertrudis

Grandview Hopkins

State Average

*Total Current Operating Pxpenses is used for camparison purposes only.

HIGH WEALTH
Students 1985 1985
(ADA) Mkt. Value Tax Rate *Total Cur.
84-85 Per ADA Total Op.Expense
(PX 205) (PX 205) (PX 205) (PX 205)
416 2,232,997 .348 7,715
631 7,773,922 .101 6,820
234 1,613,576 .316 5,776
3,295 906,334 .500 4,721
4,025 1,074,117 .487 4,178
44 10,006,630 .130 11,181
60 9,658,726 .090 9,862
78 13,276,273 .083 11,081
24 5,350,505 .199 13,094
512 2,367,639 .310 7,697
251,512 .763 3,345

includes federal funds and does not account for costs.

Total Exp.
Student Uni

(PX 103)
4,745
4,243
2,939
3,447
3,509

4,527

5,157
7,008
4,711
4,537

2,149

It




. Students 1985 1985
(ADA) Mkt., Valve  Tax Rate  *Totel Cur. | Total Exp.
84-85 Per ADA Total Op.Expense Student Uni
District (PX 205)  (PX 205) (PX 205)  (PX 205) (PX 103)

:
Eagle Pass 8,496 66,183 .550 2,952 1,499

! La Vega 1,877 93,774 1.100 2,905 1,993
Brownsville 30,261 50,241 .920 3,226 1,730
Alvarado 1,563 105,298 1.200 2,664 2,155
Shallowater 876 79,801 .750 2,619 1,978
Ysleta 43,753 83,842 770 2,032 1,976
Sen Elizario 653 45,194 1,280 3,851 2,110
Fabens 1,694 43,134 .930 2,984 1,936
Crystal City 2,197 68,281 1.570 3,907 2,076
Copperas Cove 4,793 79,201 730 2,559 1,838
State Average 251,512 .763 3,345 2,149

otal Current Operating Expenses is used for camparison purposes only. It
cludes federal funds and does not account for costs.




Table 2

" Median Family Income, ®ercent Below Poverty,
And Percent Compensatory Education Eligible ®upils
In Texas School Districts
m Grouped By Wealth

Property Wealth Median Fagily Percent Bglow Percent Comp
l Per ADA Groupl Income Poverty3 Ed. Eligibled

T 1 11,590 34.8 85.3

' 2 14,231 23.3 57.6
3 16,670 18.3 46.8

4 16,352 18.2 41.6

5 14,392 23.0 63.6

6 16,818 17.1 38.5

7 18,893 12.1 27.9

8 19,028 12.4 30.7

9 20,231 12.5 29.9

10 22,155 ¢ 9.9 16.3

. 11 21,788 11.6 19.2
l 12 21,617 10.4 23.3
ﬂ 13 20, 351 11.6 29.1
14 23,441 9.2 23.1

. 15 23,385 9.5 16.2
. 16 20,870 13.1 46.2
ﬂ 17 23,306 7.4 13.9
l 18 28,361 6.0 11.2
19 19,084 14.7 43.9

20 21,271 12,2 _25.9
l State 19,760 14.3 35.7

Sources: lTexas Education Agency

Zuas. Census Bureau, STF3. 1980 Census.
3U,S. Census Bureau, STF3. 1980 Census.

4Texas Education Agency.
oup has 5% of State Average Daily Attendance
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CRTIZ; RUDY C. ORTIZ on his own
bechalf and as next friend of
MICHELLE OPTIZ, ERIC ORTI1Z and
ELIZABETHE ORTIZ; ESTELA PADILLA
and CARLOS PADILLA on their own
behalves and as next friend of
GABRIEL FADILLA: ADOLFO PATINO
on his own behalf and as next
friend of ADOLFO PATINO, JR.;
ANTONIO Y. PINA on his own
tehalf and as next friend of
ANTONIC FINA, JR., ALMA MIA
PINA and ANA PINA; REYMUNDO
FPEREZ on his own behalf and as
next friend of RUBEN PEREZ,
REYMUNDC FPEREZ, JR., MONICA
PERPEZ, RAQUEL PEREZ, ROGELIO
PEREZ and RICARDO PEREZ; DEMETRIO
RODRIGUEZ on his own behalf and
as next friend of FATRICIA
ROPRIGUEZ and JAMES RODRIGUEZ;
LOREN2O G. SOLIS on his own
behalf and as next friend of
JAVIER SOLIS and CYNTHIA SOL1S;
JOSE A. VILLALON on his own
behalf and as next friend of
RUBEN VILLALON, RENE VILLALCON,
MARIA CHRISTINA VILLALON and
JAIME VILLALON:

Plaintiffs;

ALVARADO INDEPENDENT SCHOOL
DISTRICT, BLANKET INDEPENDENT
SCHOOL DISTRICT, BURLESON
INDEPENDENT SCHOOIL DISTRICT,
CANUTILLO INDEPENDENT $CHOOL
DISTRICT, CHILTON INDEPENDENT
SCHOOL DISTIRICT, COPPERAS COVE
INDEPENDENT SCHOOL DISTRICT,
COVINGTON INDEPENDENT SCHOOL
DISTRICT, CRAWFORD INDEPEMDENT
SCHOOL DISTRICT, CRYSTAL CITY
INDEPENDENT SCHOO!L DISTRICT,
EARLY INDEPENDENT SCHOOL
DISTRICT, EDCOUCH-ELSA INDEPEN-
DENT SCHOCL DISTRICT, EVANT
INDEFENDENT SCHOCL DISTRICT,
FABENS INDEPENDENT SCHOOL
DISTRICT, FARWELL INDEPENDENT
SCHOOL DISTRICT, GODLEY INDEPEN-
DENT SCHOOL DISTRICT, GOLDTHWAITE §
INDEFENDENT SCHOOL DISTRICT,
GRANDVIEW INDEPENDENT SCHOOL
DISTRICT, HICO INDEPENDENT SCHOOL
DISTRICT, JIM HOGG COUNTY INDE-
PENDENT SCHOOL DISTRICT, HUTTO
INDEPENDENT SCHOOL DISTRICT,
JARRELL INDEPENDENT SCHOOL
DISTRICT, JONESBORO INDEPENDENT
SCHOOL DISTRICT, KARNES CITY
INDEFPENDENT SCHOOL DISTRICT, LA
FERIA INDEPENDENT SCHOOL DISTRICT,S§
LA JOYA INDEPENDENT SCHOOL s
DISTRICT, LAMPASAS INDEPENDENT $
SCHOOL DISTRICT, LASARA INDEPEN- §
DENT SCHOOL DISTRICT, LOCKHART ]
INDEFENDENT SCHOOL DISTRICT, LOS §
FRESNOS CONSOLIDATED INDEPENDENT §
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SCHOOL DISTRICT, LYFORD INDEFEN-
DENT STHOOL DISTRICT, LYTLE
INDETENDENT SCHOUL DISTRICT,
MART INDEPENDENT SCHOOL DISTRICT,
MERCEDES INDEFENDENT SCHOOL
DISTRICT, MERIDIAN INDEPENDENT
SCHOOL DISTRICT, MISSION INDEFEN-
DENT SUHOCL DISTRICT, NAVASOTA
INDEFENDENT SCHOOL DISTRICT,
ODEM-£DROY INDEPENZENT SCHOOL
DISTRICT, FALMER INDEFPENDENT
SCHOOL DISTRICT, PRINCETON
INDEFENDENT SCHOOL DISTRICT,
FROGRESSD INDEFENDENT SCHOOL
DISTRICT, RIO GRANDE CITY
INDEFENDENT SCHOOL DISTRICT,
ROMA INDEPENDENT SCHOOL DISTRICT,
ROSEBUD~LOTT INDEFPENDENT SCHOOL
DISTRICT, SAN ANTON1O IRDEPEN-
DENT SCHOOL DISTRICT, SAN SABA
INDEFENDENT SCHOOQL DISTRICT,
SANTA MARIA INDEFENDENT SCHOOL
DISTRICT, SANTA ROSA INDEPENDENT
SCHOCL DISTRICT, SHALLOWATER
INDETENDENT SCHOOL DISTRICT,
SOUTHSIDE INDEPENDENT SCHOOL
DISTRICT, STAR INDEPENDTNT SCHOOL
DISTRICT, STOCKDALE INDEPENDENT
SCHOOL DISTRICT, TRENTON INDE-
FPENDENT SCHOOL DISTRICT, VENUS
INDEPENDENT SCHOOL DI1STRICT,
WEATHERFORD INDEPENDENT SCHOOL
DISTRICT, YSLETA INDEPENDENT
SCHUOL DISTRICT, CONNIE DEMARSE,

JUDY ROBINSON, FRANCES RODRIGUEZ,
and ALICE SALAS;
Plaintiff-Intervenors;

vSs.

WILLIAY N. KIRBY, INTERIM TEXAS
COMMISSIONER OF FEDUCATION; THE
TEXAS STATE BOARD OF EDUCATION;
MARK WHITE, GOVERNOR OF THE
STATE OF TEXAS: ROBERT BULLOCK,
COMFTROLLER OF THE STATE OF
TEXAS; THE STATE OF TEXAS; and
JIM MATTOX, ATTORNEY GENERAL OF
""KE STATE OF TEXAS;

Defendants;

ANDREWS INDEPENDENT SCHOOL
DISTRICT, ARLINGTON INDEPENDENT
SCHOOL DISTRICT, AUSTWELL TIVOLI
INDEFENDENT SCHOOL DISTRICT,
BECKVILLE INDEPENDENT SCHOOL
DISTRICT, CARROLLTON-FARMERS
BRANCH INDEPENDENT SCHOOL
DISIRICT, CARTHAGE INDEPENDENT
SCHOOL DISTRICT, CLEBURNE INDE-
PENDEXT SCHOOL DISTRICT, COPPELL
INDEFENDENT SCHOOL DISTRICT,
CROWLEY IMDEPENDENT SCHOOL
DISTRICT, DESOTO INDEPENDENT
SCHOOL DISTRICT, DUNCANVILLE
INDEPENDENT SCHOOL DISTRICT,

nmanmmmmmmmmommmnmmnmwmmmmmummmmmnu-mm:_ammnmmnmnmmmmmmmmmuaoumaummnnmom
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EARZLE MOUNJAIN-SAGINAW INDEPEN-
DENT SCHOOL DISTRICT, EANES
INOEFENDENT SCHOOL DISTRICT,
EUSTACE INDEPERDENT SCHOOL
DISTRICT, GLASSCOCK INDEFENDENT
SCHOOL DISITRICT, SRADY INDEFEN-
DENT SCHOOL DISTRICT, GRAND
FFAIRIE INDEFPENDENT SCHOOL
DISTRICT, GRAPEVINE-COLLEYVILLE
INDEFEMDENT SCHOOL DISTRICT,
HAEDYY JEFFERSON INDEPENDENT
SCHNOOL DISTRICT, HAWKINS
INCEFENDENT SCHOOL DISTRICT,
HIZMLAND PARK INDEFENDENT SCHOOL
DISTRICT, HURST EULESS BEDFORD
INTEPENDENT SCHOOL DISTRICT,
IRAAN-SHEFFIELD INDEPENDENT
SCEOOL DISTRICT, IRVING INDEPEN-
DEXT SCHOOL DISTRICT, KLONDIKE
INTEPENDENT SCHOOL DISTRICT,
LASO VISTA INDEPENDENT SCHOOL
DISTRICT, LAKE TRAVIS INDEPENDENT
SCHOOL DISTRICT, LANCASTER
INDEPENDENT SCHOOL DISTRICT,
LONGVIEW INDEPENDENT SCHOOL
DISTRICT, MANSFIELD INDEPENDENT
SCHOOL DISTRICT, MCMULLEN INDE-~
FENDENT SCHOQL DISTRICT, MIAMI
INDEPENDENT SCHOOL DISTRICT,
MINDWAY INDEFENDENT SCHOOL
DISTRICT, MIRANDC CITY INDEPEN-
DENT SCHOOL DISTEICT,
NORTHWEST INDEPENDENT
SCHOOL DISTRICT, PINETREE INDE-
PENDENT SCHOOL DISTRICT, PL:2I12
INDEPENDENT SCHOOL DISTRICT,
PEDSPER INDEPENDENT SCHOOL
DISTRICT, QUITMAN INDEPENDENT
STHOOL DISTRICT, RAINS INDEFEN-
DENT SCHOOL DISTRICT, RANKIN
INDEFENDENT SCHOOL DISTRICT,
RICHARDSON INDEFENDENT SCHOOL
DISTRICT, RIVIERA INDEPENDENT
STHOOL DISTRICT, ROCKDALE
INDEPENDENT SCHOOL DISTRICT,
SETL.DON INDEPENDENT SCHOOL
DISTRICT, STANTON INDEPENDENT
SCHOOL DISTRICT, SUNNYVALE
INDEFENDENT SCHOOL DISTRICT,
WILL1S INDEPENDENT SCHOOL
DISTRICT, and WINK-LOVING INDE-
FENDENT SCHOOL DISTRCT;
Defendant-Intervenors.

ummmnmmnmmmmnnmmvawn'unmmmuanummmmnmmnnmnmmmwaummmumm'aum

FINAL JUDGMENT

This cause came on to be tried January 20 through April 8,
1587.

After considering the evidence, argument of counsel, the
papers and record herein, ti1he Court is of the opinicn, and so
finds, that the Texas School Financing System (Texas Education
Code §16.01, et seg., implemented in conjunction with local

-l-
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school district boundaries that contain unegual taxabtle property
wealth feor the financing of public education) is impermissible,
uﬁlawful. violntive of, and prohibited by the Constizution and
the laws of Texas. Accordingly, Judgment is entered as get out
herein.

DECLARATORY JUDGMENT

Pursuant o the Lniform Declaratcry Judgment Act, Tex. Civ.
Prac. & Rem. Code §37.004, the Court herety declares and enters
wudgment that the Texas School Financing System (Texas Education
Code 616.01, et seg., 4implemented in conjunction with local
school district boundaries that zontain unegual taxak.e property
wealth for the financing of public education) is
UNCONSTITUTIONAL AND UNENFORCEABLE IN LAW.

The Court hereby declares and enters Judgment tha: the Texas
School Financing System (Texas Education Code §16.C., et seg.,
implemented 4n conjunction with lccal school district boundaries
that contain unequal takabie property wealith lor tne financing
of public education) deg YMCOVOTITITTIAMAY MWn INENFORCEABLE IN
LAW Dbecause it fails tc insure that each school district {n this
state has the same ability as every other district tc obtain, by
state legislative appropriation or by local taxatiz-, or both,
funds for educational expenditures, 4including facilities and
equipment, such that each studenck' by and througl his or her
school district, would have the same opportunity to educational
funds as every other student in the Bstate, limited only by
discretion given local districts to set local tax rates,
provided this does not prohibit the State fror taking into
consideration the Jlegitimate district and student needs snd
district and student cost differences associated with providing
a public educaticn. During the course of the trial the Court
heard substantial evidence on the merits of the State's taking
into consideration legitimate cost differences in its funding
formula. The Court is persuaded that legitimate cost
differences should be considered in any funding formula and
would encourage the State to continue to do so. The failure

-5-
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described above denies to Plaintiffs and Plaintiff-Intervenors,
88 well as to the over one million school children gttending
-éhool in property-poor school districts, the equsl proteetion
of the law, equality wunder the law, and privileges and
immunities, all guaranteed by Art. I, $§3, JA, 19, and 29 of the
Texas Constitution. |

Nothing 4n this Judgment is intended to limit the ability of
school districts to raise and spend tunds for education greater
than that raised or spent by some or 111 other school districts,
80 long as sach district hes avallsble, either through property
wealth within 4ts Dboundaries or state appropriations, the same
ability to ralse and spend eQual amouncts per student after
taking into consideration the legitimate cost differences in
educating students. '

Purther, the Court hereby declares and enters Judgment that
the Texas School Financing System (Texas Bducation Code §16.01,
¢t seg., 4implemented in-conjuncticn with local sshool district
boundaries that contain unecual taxadble property wealth for the
financing o©f public education) 48  UNCONSTITUTIONAL AND
UNENFORCEZABLE IN LAW because it i3 not an "efficient system of
free public schools™ as required by and guaranteed by Art. VI,
$1 of the Texas Constitution.

Further, the Court, by virtue of the power conferred on it
by Tex. Civ. Prac. & Rem. Code §$37.003, to declare rights,
status and other legal relaticns, hereby declares and enters
Judgment that the Plaintiffs and Plainti{ff-Intervenors and the
school children attending school {n property~-poor achool
districts are entitled to, conferred with, awarded and
guaranteed the equel prbtcetion of the law, eoquality under the
Jaw, and the privileges and imuunities which flow from Art. I,
"$§3, 3A, 19, and 29 as well as Art. VII, §1 of the Texas

Constitution.
) INJUNCTION
It 4is @xusby ORDERED that William N. Kirby, Commissioner of
Bducation, the Texas State Board of Bducation, and Robert
-
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Bullock, Comptroller of the State of Texas and thelr successors,
and each cof them, be and are hereby enjoined from giving any
force and effect to the sections of the Texas Education Code
relating to the financing of education, including the Foundation
School Program Act (Chapter 16 of the Texas Education Code);
specifically said Defendants are hereby enjoined from
distributing any money under the current Texas School Financing
System (Texas Education Code §16.01, et geqg., implemented in
conjunction with 1local school district boundaries that contain
unegual taxable property wealth for the financing of public
education).

It 4is further ORDERED, that this injunction shall i{n no way
be construed as enjoining Defendants, their agents, successors,
employees, attorneys, and persons acting in concert with them or
under their direction, from enforcing or otherwise implementing
any other provisions of the Texas Education Code.

In order to allow vLerendants to pursue their appeal, and
should this decree be uphel? ~n armrmas) ¢n 2V~ enféicient time
to enact a constitutionally sufiicient plan for funding public
education, this 4injunction is stayed untjl September 1, 1989.
It i further ORDERED that in tﬁe event the legislature enacts a
constitutionally sufficient plan by September 1, 1989, this
injunction is further stayed until September 1, 1990, in
recognition that any modified funding saystem wmay =zTequire a
period of time for implementation. This rogulirament that the
modified system be {n place by Seprend.. ', 1290, is not
intended to require that sald modified we.uveir be fully
implemented by September 1, 1990,

This Court hereby retains Jurisdiction of this actien to
grant further relief whenever necessary or proper pursuant to
Tex. Civ. Prac. & Rem. Code §37.011, but, as the Court
understands the law, this constitutes no impediment with respect
to the finaslity of this Judgment for the .urpose of appeal, and

none is intended.
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MISCELLANEOUS
This Judgment shall have prospective application only and
shall in no way affect (i) the wvalidity, incontestabllity,
obligation to pay, source of payment or enforceability of any
presently outstanding bond, note or other security issued, or
any contractual obligation, debt or special obligation
(irrespective ©of {ts source of payment) incurred by a school
distzict 4in Texas for public school purposes, nor (ii) the
validity or enforceablility of any tax heretofore levied, or
¢ther source of payment provided, or any covenant to levy such
tax or provide for such source of payment, for any such bond,
note, security, contractual obligation or debt or special
obligation, nor (iii) the validity, incontestability, cbligation
of payment, source of payment or enforceability of any bond,
note or other gsecurlity lirrespective of its source of payment)
to be issued and delivered, or any contractual obligatinn, debt
or special obligation (irrespective of its source of payment)
incurred Dby Texas school Alervirve énr anrhnrisad rmirposes prior
to September 1, 1990, nor (iv) the validity or enforceability of
any tax hereafter levied, or other source of payment provided
for any such bond, note, c¢r other security {(irrespective of {its
scurce of payment) issued and delivered, ©r any covenant to levy
such zax or provide for such source of payment, or any
cohiractual obligation, debt or special obligation (irrespective
of flcte source of payment) incurred prior to September 1, 1990,
ner (v} the validity or enforceability of any maintenance tax
heretofore levied or hereafter levied prior to September 1, 1990
ifor any and all purposes other than as specified {in clause (iv)
above), nor (vi) any electioni hertofore held or te be held prior
to September 1, 1990, pertaining to the election of trustees,
the authorization of bhonds or taxes (either for maintenance or
debt purposes), nor (vii) the distribution to school districts
of state and f{ederal funds prior to September 1, 1990, 4n
accordance with current procedures and law as may be modified by
the 1legislature in accordance with law prior to September 1,
-B-
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19%0, nor tviil) the budgetary processes and related
réquirementt of Texas school districts now authorized and
iequired by law during the period prior to September 1, 1990,
nor (ix) the assessment and colleciion after September 1, 1990,
of any taxes or other revenues levied or imposed for or pledged
to the payment of any bonds, notes or other contractual
obligation, debt or special obligation issued or incurred prior
to September 1, 1990, nor (x) the validity or enforceability,
either before or after September 1, 1990, of any guarantee under
Subchapter E, Chapter 20, Texas Education Code, of bonds of any
school district that are issued and guaranteed prior to
September 1, 1990, it being the intention of this Court that
this Judgment should be construed and applied in such manner as
will permit an orderly transition from &n unconstitutional to a
constitutional system of school financing without the impairing
of any obligation of contract Incurred prior to September 1,
199%0. - ‘ S
The Court finds that ¢he eim ¢ ¢ 860 940. 79 romprises Q {

reasonable and necessary uttorney'sftae‘e‘:\Wqual 1 4.9
performed by and on behalf of Flaintiffs up to the entry of
Declaratory Judgment in this case. The Court further finds that
the sum of S$ASL00,2° from the entry of this Judgment thzough
the first appeal and that § {4 Oﬂlo!‘g for any further appeal
thereafter, constitutes reasonable and necessary Plaintiff
attorney's fees for such work.

The Court £inds that the sum of $2 fy / . gy’ comprises a

reascnable and necessary atforney's .‘.e‘@A for all 1
performed by and on behalf of Plaintiff-Intervenors up to the
entry of Declaratory Judgment in this case. The Court further
finds that the sum of tw._ytrom the entry of this Judgment
tﬁzough the first appeal and that Clﬂlﬁﬂ,-!g for any further
appeal thereafter, constitutes reasonable and necessary
Plaintiff-Intervenor attorney's fees for guch work.

The request of Plaintiff and Plaintiff-Intervenors for
attorney's fees against Defendant-Intervenors is denied. Such

.9-
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an award is barred by the doctrine of sovereign immunity.
Further, even 1if Defendant-Intervenors do hot have aovereign
dmmunity from an award of attorney's tees, the Court would not
exercise its discretion to award attorney's fees against
Defendant-Intervenors. Although  Plaintiff and Plaintiff-
Intervenors prevailed on the merits, the Court finds that an
award of attorney's fees would be neither equitable nor just
under the terms of Tex. Civ. Prac. & Rem. Code §37.009. The
Court further finds that even if Plaintiffs had prevailed in a
claim wunder Tex. Civ. Prac. & Rem. Code §106.001-00), that the
Court would decline to exercise ite discretion to award
attorney's fees against Defendant-Intervenors under §106,.002.

It 4is further ORDERED AND ADJUDGED that the Texas School
Finance System does not violate Art, 1, §3 or Art. I §3a by
discriminating against Mexican-Americans.

It is further ORDERED and ADJUDGED that ngluse there is not
digerimination against Mexican-Americans under the school
finance saystem, the Court will not grant attorney's fees to
Plaintiffs under Tex. Civ., Prac. & Rem. Code §106.002.

The Court, although it otherwise would do so, will not enter
Judgment for treasonable and necessary attorney’'s fees agalist
the Defendants because the Court finds that such fees are biurred
by sovereign immunity.

It 48 further ORDERED, ADJUDGED and DECREED that all costs
are taxed against Defendants.

It is further ORDERED, ADJUDGED and DECREED that all relief
requested and not otherwise granted herein 2 daneo—oéi
Pefendansolatervenovs is hereby denied.

IT 1S SO ORDERED, AND  JUDGMENT 1S HEREBY ENTERED
ACCORDINGLY.

TR.507
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This is a final Judgment; no issues remain in this case.
ar-

signed and ln?».ena and dated this l-——- day ©

1987.
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- NO. 362,516
EDGEWOOD INDEPENDENT SCHOOL
DISTRICT, et al.,
Plaintiffs,

ALVARADO INDEPENDENT SCHOOL
DISTRICT, et al.,

IN THE DISTRICT COURT

Plaintiff-Intervenors

Vs.
WILLIAM N. KIRBY, et al.

250TH JUDICIAL DISTRICT

SO LY LOM LM O LTV LO% LOD O LDB LOV L0 O COD U

Defendants. COUNTY OF TRAVIS, TEXAS

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case came on for triel on January 20, 1987. At the end
of Plaintiffs' and Plaintiff-Intervenors' casaé, the Court denied
Defendants' and Defendant-Intervenors' Motions for Summary
Judgment and Judgment. The trial concluded April 8. 1987, after
approximately 10 weeks of trial, approximately 40 witnesses éhd.
the introduction and review of several hundred axhibits. The
Plaintiffs and Plaintiff-Intervenors allege that Texas' publiec
school finance system violates (a) the Texas Equal Protection
Clause, TEX. CONST., Art. 1, §3; (b) the Texas Equal Rights
Amendment; TEX. CONST. Art. 1, §3(a); (c) the Texas Education
Clause, TEX. CONST., Art. 7. §l; (d) and the Texas Uniform
Taxation Provision, TEX. CONST. Art. 8, §1. After a review of
the evidence, pleadings, andFEﬁngéE}{)and briefs of counsel, the

Court makes its findinggpiof fact and conclusions of law as

57"/’, an,_ - TR. 536
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INTRODUCTION

There are three million public school children in Texas.
The Texas Constitution guides the response our state

government must make in regard to the education of these young

citizens. 1In Article 7, section 1 it provides?

"A general diffusion of knowledge being
essential to the ©preservation of the
liberties and rights of the people, it shall

be the duty of the Legislature of the state

to estabiish and make suitable provision for ,
the support and maintenance of an efficient ..
system of public free schools."

Our basic law also states, in Article 1,
section 3:

l "All free men, when_ they form a social
compact, have equal rights...."

As well, by statute in the Texas Education Code, section

16.001, the Legislature has set policy regarding these matters:
" "It is the policy of the State of Texas that
the provision of public education is a state
responsibility and that a thorough eand
efficient system be provided and
substantially financed through state revenue
sources so that each student enrolled in the
public school system shall have access to.
grograms and services that are appropriate to
is or her educational needs and that are
substantially equal to those available to any
-similar student, notwithstanding varying
local economic factors."

I hold that under our state constitution education 1is a
fundamental right for each of our citizens.

It is clear that public education is a cornerstone of the

central rxeasons for the very exlstence-of the State of Texas.

! Texas Constitution, and providing public education is one of the
' Applying the same ratiocnale as the United States Supreme Court

" TR.5
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applied in San Antonio I.S.D. v, Rodriguez, 93 S.Ct. 1278 (1973)

and Plyler v, Doe, 102 S.Ct. 2382 (1982) the Court toncludes that

education 4is 1indeed a fundamental right, guaranteed by the
explicit terms of the Tgxas Constitution, Furthermore, as
detailed below in the fact findings, it 1is apparent that as a
factual matter education is fundamental to the welfare c¢f the
State and is a guardian of other important rights.

To expcound a bit, by these edicts then the state is required
to devise and continually sponsor a system of finance for our
public schoois that will give each school district the same
ability as every other district to obtain, by stute legislative
appropriation or by local taxation or both, funds for educational
expenditures including facilities and equipment, As a
consequence, each student by aﬁd through his or her school
distr%ct_would have the same opportunity to educational funds as
every.'othér student in the state, limited only by discretign
given local districts to set local tax rates. Equality of access
to funds is the key and is one of the requirements of this
fundamental right.

The Court does not detect in the evidence or the law &
compeiling reason or objective that would justify continuation of
the discrimination set forth in my findings below.

It has been maintained by the state with evidence and

argument that there is not # direct relation between educational

.expenditures and learning by students as reflected on academic

tests such as the TEAMS tests used in £l sﬂstate. This Court,

\
however, does not sit tn reso}zf/éii
T T
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but to enforce our constitution, 1If one district has more access
to funds than another district, the wealthier one will have the
best ability to fulfill the needs'of its students. The question
of discrimination in educational quality must be deemed tc be an
objective one that looks to what the state provides its children
and their school districts, not what the students or the
districts are ablé to de with what they receive. (Mr. Justice
Marshall's thoughts, Rodriguez, 93 §.Ct. 1278, 1322)

The facts I have recited and found below indicate that our
system of financing ©public education which includes the
combination of state and local funds as they currently act in
tandem, does not yet meet the requirements of our constitution.

IT..
THERE IS A FUNDAMENTAL RIGHT IMPLICATED IN THIS CASE

A. Legal Standards

1. The Texas Equal Protection Clsuse, TEX. CONST. Art. 1,
§3, states:

§3. Equal Rights
Sec. 3. All free men, when they form a social compact,
have equal rights, and no man, or set of men, is
entitled to exclusive separate public emoluments, or
.privileges, but in consideration of public services.

2., The Texas Education Clause, TEX. CONST. Art. 7, §1l

states:

§1. Sugport and maintenance of system of public free
schools
Section 1. A general diffusion of knowledge being
essential to the preservation of the liberties and
rights of the people, it shall be the duty of the
Legislature of the State to establish and make suitable

L~




provision for the support and maintenance of an
efficient system of public free schools.

3. The Texas Equal Rights Amendment, TEX. CONST. Art. 1,
§3a, states:
§3a. Equality under the law
Sec. 3a. Equality under the law shall not be denied or
abridged because of sex, race, celor, creed, or national
origin. This, amendment is self-operative.

4. The Supreme Court in San Antonio Independent School

District v. Rodriguez, 93.S.Ct. 1278, 1297 (1973) described its

method of determining whether an issue is fundamental in the
following passage: '"The answer lies in assessing whether there
is a right to education.explicitly or implicitly guaranteed by
the Constitution ,.."

5. The Supreme Court restated this test in another Texas

nase, Plyler v. Doe, 102 S.Ct, 2382, 2395 n.1l5 (1982): "In

determining whether a class-based denial of a particular right is
deseyyving of strict scrutiny under the Equal Protection Claué@,
we look to the Constitution to see if the right infringed has its
source, explicitly »% implicitly, therein,."

6. The Supreme Court also confirmed that fundamental right
enalysis was extended to other areas, such as voting, because 'we
have explained the need for strict scrutiny as arising from the

signifiﬁance of the franchise as the guardian of all other

rights." Plyler v, Doe, 102 S.Ct. 2382, 2395 n.15 (1982).

7. In Plyler wv. Doe, the Suprem; Court found

unconstitutional Texas' denial of public education to alien

children, noting with respect to education: 'education has a

TR. 5¢
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fundamental role in maintairing the fabric of our society. We
cannot ignore the significant social cost borne by our Nation
when select groups are denied the means to absorb the values and

skills upon which our social order rests." 102 S.Ct. at 2397.

8. The Texas Declaration of Independence in reciting the
list of grievances against the Mexican Sovernment which justified
the Texas Revolution gave paramount importance to the issue of
education, making the provision of public education a right of
ejual stature with the right of trial by jury and the right to

worship according to one's conscience. Th2 Declaration recited:

It has failed to establish any public system
of education, although possessed of almost
boundless resources, (the public domain;) and
although it is an axiom in political science,
that unless people .are educated and
enlightened, it 4is idle to expect the
continuance of civil liberty, cr the capacity
for self government.

9. The first Texas Constitution adopted shortly thereafter
provided that it shall "be the duty c¢f Congress, as soon as

circumstances will permit, to provide by law a general system of

education.”

10. The Texas Attnvney General in 1983 in Opinion JM-60
concluded that:

Unlike the federal Constitution, the Texas
Constitution does explicitly provide a right
to an educatJ<on, TEX. CONST. Art. 7, §1.
Accordingly, 1if, in determining whether an
asserted right 1is '"fundamental' unde:s our
constitution, our courts would apply the same
test used by courts in determining whether
rights are fundamental under the federal
constitution, then the right to an education
would, under the Texas Constitution, have to

TR.541




be deemed ‘“'fundamental." And if our courts
would also analyze the questions raised under
the state equal protection clause by applying
the game test used by courts in analyzing
federal equal protection questions, then
state constitutional challenges to Texas
statutes affecting education would Dbe
resolved by applying the “compelling need"
test,

11. Education in Texas is by Constitution s&nd statute a
function of the 8tate Government and school districts are mere
creatures of the State, established by the State for 1its

convenience in discharging 4its responsibility to establish end

maintain a system of free public education. Lee v. Leonard

1.5.D., 24 S, W, 2d 449 (Tex. Civ. App. -- Texarkana 1930, writ

ref'd).

Ay - =y [ =% Py lm
Anarteens—in—Fexzas—TOMPYiTE a class — for  Eguai—Protectiow
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T —Tirts—Court—iras—etsoToTed Cthe c¢lass nardre of—the
hiotory—ob~deieomr=Areritans i Tire—3trte—of—TFexas—in—recent
dieigation—aoncerming—the—Pexas—Horkmemr s Conpersativmr—Stretutes

14, . Wealth 4is a suspect category in the context of
‘discrimination against low-income persons by a state school

finance system. Serxzao v. Priest, 557 P.2d 929, 957 (Cal.

1976). Wealth is a suspect category when a fundamental right i

denied because of wealth. Shapiro v. Thompson, 394 VU.S. 61

(1969).
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P.2d 929

The California Supreme Cuurt in Serreno v. Priest, 557

(Cal.,  1976), found that education was & fundamental

right under its state constitution. After consideration ir

detail

the public policy dimplications of education, the

California Supreme Court held:

16,

We declere ourselves at a loss to understand
how this provision {California constitutional
provision requiring '"a system of common
schools"] can be said to authorize . the
creation of a system which conditions
educational opportunity on the taxable wealth
of the district in which the student attends
scheol,

Serrano, 557 P.2d at 957.

The Serrano opinion summarized the bases for ite

findings as follows:

Serrano,

17.

(1) education is essential in maintaining a
"free enterprise  democracy"  where an
individual's opportunity to compete success-
fully in the economic marketplace 1is .
preserved despite a disadvantaged background;
(2) education is universally relevant in that
every person benefits from education; (3)
public education is a government service with
a2 lengthy, 4intensive contact with the
recipient; (4) public education actively
shapes a child's personal development in a-
manner chosen not by the child or his parents
but by the state; and (5) education is so

- important that the state makes compulsory

attendance requirements and assignments to
particular districts and schools.

487 P.2d at 1258-59.

e T
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Education is also a fundamental xight under—thi

Constitution of Washington, Sggttle/Sehéﬁi”ﬁigirict No. 1 of Kin:
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County v. State, 50 Wash. 24 476, 485 P.2d 71 (1978);

Connecticut, Horton v. Meskill, 172 Conn. €15, 376 A.2d4 359
(1977): Wyoming, Washakie County School Distriet No. 1 v,

Herscler, 606 -7.2d 310 (1980); and West Virginia, Pauley v.
Kelly, 255 S.E. 2d 859 (W.Va. 1979).

18, Ezach of thesc state supreme courts found education to
be a  fundamental right under their respective state

constitvtions, after Rodriguez, supra.

19. Arkansas, Dupree +wv. Alma School District No. 30, 651

S.W. 2d 90 (Ark. 1983) found its school finance system unconsti-
tuvional without deciding the fundamental-raticnal basis issue.

20. The U, S. Supreme Court surmarized the importance of

education in Brown v. Board of Education, 347 U.S. 483, 493
(1954) : '

" -Compulsory school attendance laws and the
great expenditures for educatioen both d- -
emonstrate our recognition of the importance
of education to our democratic society. It
is required in the performance of our most
basic public responsibilities, even service
in the armed forces., It 1is the very
foundation of good citizenship. Today it is
a principal instrument in awakening the child.
to cultural values, in preparing him for
iater professional training, and in helping
.him to adjust normally to his environment,
In these days, it is doubtful that any child
may reasonably be expected to succeed in life
if he 1s denied the opportunity of an
education. Such an opportunity, where the
state has undertaken to provide it, is a
‘right which must be made available to.all on
equal terms. [emphasis added]

21. As stated in by the U. S. Supreme Court in the
Rodriguez case, '"Texas virtually concedes that its historically
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rooted dual system of financing education could not withstand the
strict judicial scrutiny thet the Court has found appropriate in
reviewing legislative judgments that interfere with fundamental
constitutional rights or that involve suspect classifications,"”
Reodriguez, 411 U. S. at 16,

22, According to Rodriguez v. San Antonio 1.S.D., 93 S.Ct.
at 1288, and Dunn v. Blumstein, 405 U. S. 330, 343 (1972), the

strict scrutiny standard requires that:
1, the state system is not entitled to the usual
presumption of validity;
2. the state rather than the Plaintiifs must
carry a heavy burden of justification,
3. the state must demonstrate that its

educational system has been structured with

"precision;"
4, the state must demonstrate that its school _
finance system 1is ''tailored" narrowly to serve

legitimate objectives;

5. the state must show that it has "selected the

[least] drastic means" for effectuating its objective

in the area of school finance.

23. Under the Texas Supreme Court's model of strict
Judicial scrutiny, discrimination against a suspect class or
implicating a fundamental interest "is allowed only when the
proponent of the discrimination can prove that there is no other

manrier to protect the state’'s compelling interest." In the
TR.5
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Interest of Unnamed Baby licLean, 725 S.W. 24 696, 698 (Tex.

1987), Mercer v. Board of Trustees, North Forest 1.S.D., 538 S.W.

2d 201 (Tex. Civ. App. - Houston [l4th Dist.] 1976, writ ref'd

n.r.e.)

B. Summary of Standard To Be Applied

First, the ‘system must be examined to determine if the
system of furiding public education has an adverse impact or
impinges upon the educational opportunities afforded children in
this State; if such adverse impact is found then the State must
justify the existence of such impact by showing a compelling
state interest that mandates such adverse impact.

C. Facts Demonstrating That The Texas System of
Funding Public Education Dces Have an Adverse -

Impact And Impinges Upon the Educational
Opportunities Aiforded Children

The facts in this case support the court's holding that the
current system is unconstitutional based on the legal conclusions
on fundamental rights, lack of compelling state interests, lack
of rational state interest and lack of efficiency. For purposes
of organizaticn and reference the facts will be summarized in
this section in categories velating to:

1. Education as a fundamental interest in Texas;

. An overview of the school finance system;

2
3. Wealth disparities;
4

. Variations in expenditures;

TR. 546

11




K

i

5. Variatione in tax ratec ond ability to raise funds at
certain tax rate:c;
6. Effects of wezalth differences on expenditures and taxes;
7. ‘Effects of insufficient funds;
8. Facilities;
9. Concentraticn of low-income .emd=Mrrbeandmorican
studentz in low-wealth districts;
10. Historical inequities;
11. How the Foundation School Program (FSP) formulas deny
equality of access to education funds;
12, District boundaries.
The system must be looked at as &n inter-related whole and
the listing of a fact in this secticn of the findings or in any
particular subsection coes not imply that the fact relates only

to one legal conclusion or to one fact issue.

1, Education is Fundamental

1. Education is a fundarental interest of the state, and

the state has both the authority and the responsibility for

"education, dincluding the methods of raising revenues and

allocating funds for schools. Moreover, all school property is
state property, all school funds are state funds, aad all school
taxes are state taxes. (Walker and Kirby, The Basics of Texas

School Finance, PX 235 at 62).

‘-

2. 1In Texas, education is fundamental. (Kirby, Sawyer)
IR TR IO LS LU T EAgS WAt Mt tumat defense—is—to—the

TR.5
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2. Overview of the System
s Aw iMgnTAVT FACTOR deterttivivg

lub J 1. Financlal support for education,determines the quality
£

of the educational program that can be offered to students
attending Texas public schools. The amount of money spent on a
student's education has & real and meaningful impact on the
educational opportunity offered that student.

2. The Texas public education system is a State system
which includes both state appropriations and revenues from local
ad valorem taxes. The Texas system in 1C85-86 was funded at
epproximately $11,000,000,000, 42% of which was provided by the
State and 497 of which was provided by local district taxesz. The
balance was furnished by other sources including federal
government funds, which the Court finds to be irrelevant for
purposes of determining the issuves. Of the total expenditures
for public 2ducation 4in 1985-86 almost $3,000,000,000 was
expended by local districts fron their tax base for enrichment
over and above the Foundation School Program. (PX 235, Walker,
Kirby)

3, There are 1,063 school districts in Texas educating
appreximately 3 million students. There is a vast disparity in
local pxopert& wealth among the school districts. The wealthiest
school district iﬁ Texas has over 514,000 000 of property wealth
per student., The poorest district has approximately $20,000 of
property wealth per student. The 1,000,000 Texas public school
students in the districts at thz upper range of property wealtl
have more than 2 1/2 times as much property wealth to suppor!

TR.5
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their schools as the 1,000,007 students in the bottom range of
the districts; the 300,000 students in the lowest-wealth schools
have less than 3% of the State property wealth to support their
education, while the 300,000 students in the highest property
wealth schools have over 257 cf the State's total property wealth
to support their education. (Foster, Hooker, PX 102, P¥ 214,
215, 21%) |

4., This wealth disparity between districts is based on
nothing more than the irrational accident of school district
lines and in many instances wealthy and poor districts are to be
found in the same county and/or are contiguous to one another,

5. By agreement of the parties, the case was tried using
1985-86 data as the determinative year.

6. _for 1985-86 on average there was $250,000 of local tax
base per student attending public schools in Texas. (PX 205).

7.  For 1985-86, the average operatioral expenditure per
student for school districts in Texas was $3,300. (PX 205)

8. For 1985-85, the average tax rate for school districts
in Texas was $.66 (PX 104)

3. VWealth Disparities

1. North Forest, a black (90%) district in Harris County
has $67,630 of property value per student while the adjoining
Houston I.S5.D, has $348,180; the largely Mexican-American (951)
Edgewood District has $38,854 per student, Alamo Heights in the
same county has $£570,109 per student; Wilmer-Hutchins, a

predominantly black (82%) district in Dallas County, has $97,681

TR. 549
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per student while Carrolton-Farmers Branch has $512,259 per
student. (Foester; Hcoker, Collins, PX 33, 210, 214)

2, The wealth disparities with the corresponding
expenditure disparities adversely affect a very significant
number of students end are not isolated to any particular erea,
but rather are found statewide as well as within each of the
large counties. (PX 210, 211).

3. The average wealth for the 150,000 students in the top
range of wealth 4is more than eighteen times as much as the
average wealth for the 150,000 studants in the bottom range of
wealth. (PX 102)

L. The average wealth for the 200,000 students in the top
range of wealth is wmore than eleuen’times as much as the average
wealth for the 300,000 students in bottom range of wealth. (PX
102)

5. .The averzge wealth in the 100 districts in the top
range of wealth is more than twenty times as much as the average
wealth in the 100 districts in the bottom range of wealth. (PX
102) ]

6. The average wealth in the 200 districts in the top
range of wealth is just under eight times as much as the average
wealth .in the 200 distriects in the bottom range of wealth. (PX
102)

4., Variations in Expenditures o

1. The rate >f expenditure per student in 1985-86 was from

$§2,112 per student in the district that spant the least per

TR.S5!
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gtudent to $19,333 per student in the district thet spent the
most per student. (PX 216)

2. There are disparities in the levels of expenditures yper
pupil between wealthy and poor districts. The 200 school
distriets at the upper end of the wealth spectrum spent over
twice as much per student in 1985-86 es the 200 districts at the
lower end of the:wealth spectrum, the 150,000 students at the
upper end of school district wealth had more than twice as much
spent on their education as the 150,000 students at the lower end
of school district wealth, and the 600,000 students in the
State's wealthiest school districts had 2/3 more spent on their
cducation than the 600,000 students in the State's poorest
districts. (PX 214, 215, 216, Hooker)

3. The Texas school finanée system spends an average of
$2,000 more per year on the 150,000 students (57 of total) in the
state's wealthiest districts than on the 150,000 students in ﬁhe

I/ state's poorest districts. -Hmes-five—poreeat—_i85t)——of—ohe
zy/ studente—in-the—pooresrdistrietes—are—tenieen—Ameriean. (Foster,
PX 105, PX 214-216, PX 47)

4. The Texas school f{inance system‘speﬁds an average of
nearly $1,300 more on the 600,000 students (20% of students) in
the wealthier districts in the state than on the 600,000 students
in the poorer districts in the state. (Foster, PX 105, PX
216-215) .

5. One relevant way to consider the expenditure of various

school districts in Texas is to consider the expenditures per

weighted student or per student unit. This method eccounts for

TR.5:
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the extra costs of educating certain types of students in certain
types of districts. (Foster, Verstegan, Kirby) |

6. There 1is a range of expenditures per student unit in
Texas of from $9,523 to $1,060, a ratio of 9 to 1. (PX 103,

Foster)

7. The eapproximately 150,000 students attending the

‘highest spending districts in the state have more than twice as

much per student unit spent on them as do the 150,000 students
cttending the 1lowest spending districts in the state; the
approximately 600,000 students in the state attending higher
spending dietricts have 2/3 more per student unit spent on their
education than do the approximately 600,000 student in the state
attending lower spendiﬁg districts. (PX 103, Foster) |

8. The differences in expeﬁditure levels found throughout
the statz ere significant and meaningful in terms of the
educationél opportunities offered to students and the effect .of
these differing levels of expenditure 1s to deprive students
within the poor districts of equal educational opportunities.

(Hooker, Cardenas, Zamora, Walker, Sybert, Boyd, Wise)

5. Variations in Tax Rates and Abilit

1. The range of local tax rates #n 1985-86 was from $.09
to $1.55 per $100 valuation. (PX 215)

2. The lower expenditqreé for education in the property
poor districts are not the result of lack of tax effort by these

districts. Poor districts exert a greater tax effort than the

TR. 5!
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wealthier districts, e.g., the average tax rate in the high
wealth districts is 8 cents lower than the average tax rate in
the low wealth districts. (Moak, DX 44, Foster)

3. As a result of th> wide variations in school district
wealth in Texas there are vastly differing burdens imposed upon
district taxpayers to support public education. 1In the poorest
districts {t costs ‘taxpayers a tax rate of mcre than 20 cents per
$100.00 valuation to raise $100 per student, while the wealthiest
districts can raise such sums per student with tax rates of less
than 2 cents per 5100 valuation. (PX 102, 209, Foster, Hooker)

4, Hundreds of thousands of femilies live in Texas school
districts and pay in excess of $1.00 per $100.00 of property
wealth on their homes, and hundreds ~f thousands of families in
Texas live in districts where theif tax rates are- less than $.50
per S%O0.00 of property wealth. (PX 104, Foster)

5. .Taxpayers in high-wealth districts get significantly
more expenditures per student for each penny of tax rate than do
taxpayers in low-wealth districts. (PX 110, Foster, Hooker)

6. For example, to raise $100 revenue:

2. The average rate required for the 150,000
students in the bottom range of wealth 1is
.more than eighteen times as m-h as the
average rate required for the 150,000
students in the top range of wealth,

b. The average rate required for the 300,000
students in the bottom range of wealth {is
more than eleven times as much as the gverage

rate required for the 30C.000 students in top
range of wealth,

TR.55:
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¢. The average rate required in the 100
districts in the bottom range of wealth is
more than twenty times as much as the average
rate require n the 100 districts in the top
range of wealth,

d. The average rate required in the 200
districts in the bottom range of wealth is
just under eight times as much as the average
rate requirec in the 200 districts in the top
range of wealth.

7. The denial of equal education opportunity for equal tax
effort is also illustrated by the <fact that the tax rates
required to raise the 10c§1 share of Foundation School Program
Allotments, including the 307 add-or for enrichment (Tex. Educ.

Code §14.157) vary widely acroscs the wealth spectrum under the

State's current funﬁing formulas (PX. 102, 120):

a. The average rate required for the 150,000

students in the bottom range of wealth \is

approximately two ¢times as much as the

ave-age rate required for the 150,000
* . students in the top range of wealth.

b. The average rate required for the 300,000
students in the bottom range of wealth is
approximateiy one and two-thirds times as
much as the average rate required for the
300,000 students in the top range of wealth,

8. The unequal tax burdens imposed by the State's system

of funding public education is exemplified by the varying amounts

of tax paid on a $80,000 house in 1985-86. The highest tax with
no exedptions was $1,206 in Leveretts Chapel (a poor district) as
compared to $59 in Iraan-Sheffield (a wealthy district).
Considering homestead exemptions, the highest téx was in Crystal
City 1.8.D. (a poor district) levying $1,106 compared to $38 in
Iraan-Sheffield. (PX 205).
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6. Effects Of Wealth Differences On
“Expenditures and Taxes

1. There is a direct positive relationship between the
amount of property wealth per student in a district and the
amount the distr.<* spends on education. Generally speaking,
expendituras in a district are a function of property wealth in
the district. (Hooker, Foster, Cardenas, Verstegan, PX 105, 107,
116, 214-216) |

2. The 50 poorest districts had an average tax rate of
71.96 cents (per hundred dollars of property value) and spent on
average $2,941.36 rer student compared to the 50 richest
districts which taxed st 37.26 cents on average and spent
$8,700.70 per student on average. (PX 207).

3. The averege tax rate in the State's 100 poorest
districts is 74.45 cents contrasted with 47.1% cents in the 100
wealthiest: in those same districts the zverage expenditure ﬂér
pupil in the poorest districts was $2,978.00 as contrasted with
$7,233.22 in the 100 wealthiest. (PX 207, Hooker)

L. The 200 poorest districts had an averags tax rate of
74.82 cents and spent on average $3,005.32 per student compared
to the 200 richest districts which texed at 58.79 cents on
averageAand spent $6,017.33 per student on average. (PX 207).

5. The 300 poorest districts had an average tax rate of
75.27 cents and spent on average $3,023,17 per student ccmpared
to the 300 richest districts which taxed at 63.24 cents on

average and spent $5,320.14 per student on average. (PX 207).

TR.5

20




6. The 400 pocrest districts hed an average tax rate of
74.88 cents and spent on average $3,077.36 per student compared
to the 400 richest districts which taxed at 67.17 cents on
average and spent $4,936.45 per student on average. (PX 207).

7. The 500 poorest districts had an average tax rate of
75.40 cents and spent on average $3,133.74 per student compared
to the 500 richest districts which taxed at 68.64 cents on
average and spent $4,648.27 per student on average. (PX 207).

‘ 8. The 159 districts with market value of taxable property
less than $100,000 per student spent on average $117.00 per
student &bove the Toundation School Program while the 143
districts with taxable values of more than $500,000 per student
spent on average $2,287.00 ber studant above the Foundation
School Program. (PX 205).

9. In 1985-86 Edcouch-Elsa I1.5.D. with a tax base of
$§21,293.00 per student taxed at 84,45 cents and spent $2,607.00
per student compared to Santa Gertrudis I1.S.D. with a tax base of
$14,661,861.00 per student which taxed at 8.62 cents and spent
$12,840.00 per students, (PX 214), '

10. 1In 1985-86 the wealthy Highland Park district in Dallas
County taxed at 35.16 cents and spent $4,836.00 per student while
its poor neighbor Wilmer-Hutchins texed at $1.05 yet was only
able to raise and spend §3,513.00 per student. (PX 214).

11. In 1985-86 the wealthy Lago Vista . 1.5.D. in Travis
County taxed at 36.82 cents and spent $4,473.00 per student while
its poor neighbor Taylor 1.S.D. taxed at $1.05 yét was only able
to raise and spend $3,104.00 per student. (PX 214).
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12. In 1985-86 the weaithy Alamo Heights District in Bexar
I‘ County taxed at 56.76 cents and spent $4,127.00 per student while’

its poor neighbor~Southside 1.5.D. taxed at $1.10 yet was only

-

able to raise and spend $2,853.00 per student. (PX 214),

13. In 1985-86 the wealthy Deer Park I1.S5.D. in Harris
County taxed at 64.37 cents and spent $4,846.00 per student while
its poor neighbcr North Forest I.5.D. taxed at $1.05 yet was only
able to raise and spend §3,182.00 per student. (PX 214),.

14, The taxpayers in the Highland Park District have almost

twice &s much to spend per student than do the taxpayers in the

Laredo District; Laredo with its high concentration of minority

and low in-ome youth has, according to the state'’'s own formulas,

/4

significantly greater need for funding than do the students in

-the Highland Park District. (PX 214-215, 103, 105, Kirby)

15. North Forxest I.S.D. and San Elizario I.S.D. maintain

tax rates of $1.05 and $1.07 respectively, well above the State

average tax rate; each district has far above average costs per

-
[~

student, yet mneither district can provide a full range of
educational offérings to their studemts. (PX 116, Sawyer, Boyd,
Cardenas) |
16. ' 1f every district in the state were making the average -

total tax effort, the combined amounts of state aid and local tax
revenue would vary widely across the wealth spectrum under the
State's current funding formulas. The result would be:

150,000 stadents in e sop raney of oralth

would be more than two times as much as’ state

and local revenue available for the 150,000
students in the bottom range of wealth.

/
g
/-
s
s
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b. State and local revenue available for the
600,000 students in the top range of wezlth
would be more than one and one-half times as
much as state and local revenue available for
the 600,000 students in the bottom range of
wealth. (Foster, PX 110)

17. The denial of equal educational opportunity is not
based on any rational consideration or policy. Rather these
differences in educational opportunity are attributabie either to
the place of birth or where one's parents choose to live. While
children of wealthy and middle-class'families may have mobility
as their parents are able to move into wealthy districts and
acquire for them a superior education, such oppcrtunities are
by-and-large not available to the children of the poor and
disadvantaged who lack such mébility and are for the most part‘

gdnsigned to inferior school districts,

7. Effects of Insufficient Funds

1, The biggest challenge facing Texas education today is a
need to increase financial support at the State level. (DX 68)

2. "As in so many things, in educationt you get what you
pay for" and “the quality of our education system is directly
related to the amount of money spent on it." (Kirby, PX 38)

3. Districts that have the available iocal tax base to
gignificantly enrich their school programs almost inevitably do
sof with the result that educational programs .in the wealthier
school districts are financed at levels substantially higher than

the Foundation School Program. (Foster, Hooker, Long, Verstegan,

PX 107, 105, 214-216)

TR.558

23




4, Increased finaﬁcial support enables wealthy school
districts to offer much ©broader and better educational
experiences to their students, includiﬁg such matters as a more
extensive curriculum and more co-curricular activities, enhanced
educational support through additional training materials and
technology, improved 1libraries and 1library professionals,
additional curriculum and staff development specialists and
teacher aides, more extensive counseling services, special
programs to combat dropouts, parenting programs to involve the
family in the student's educational experience, lower pupil-
teacher ratios and the ability ¢o attract and retain better
teachers and administrators. (Cardenas, Zamora, Valverde, Kirby,
Bergin, Long, Kooker, Wise, ﬁoyd, Sybert, Sawyer)

5. Districts which have more property wealth can afford to

and do offer higher teacher salaries than other districts in

B
LIS

their areas. This allows these wealthier cistricts to recruit,
attract and retain better teachers for their students. Better
facilities, more amenities and more support personnel also make
high wealth districts better able to compete for, hire and retain
high quality teachers. (Wise, Zamora, Valverde, Kirby, Bergin,
Hooker, Sawyer, Boyd, Sybert)

6. High wealth districts can afford to and do hire more

curriculum specialists, support personnel, counselors, snd offer

broader curriculum - characteristics that are especially
important for low-income and high risk students who predominately
i live 4in 1low wealth districts. (Valvefde , Zemora, Cardenas,

Sawyer, Boyd, Sybert, Hooker)
wy 4 y TR.559
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7. North Forest 1.8.D. in Harrie County had the highest
l failure rate in Texas on the TECAT exam, but is unable to compete
with its wealthier neighbors for teacher; because it cannot match
u their salary offerings. Socorro I1.S5.D. in E1l Paso County,
because of 1its high growth rate and inadequate facilities has
[g been forced to build new buildings and the district now is unable
to make payment on principal and faces potential bankruptcy. San
m Elizario I.5.D. -is so poor that it cannot provide an adequate
l‘ curriculum for its students; it offers no foreign language, no
| pre-kindergarten program, no college preparatory program and has
“ virtually no extracurricular activities. (Sawyer, Sybert, Boyd).
m | 8. The system of public education in Texas does not
provide an adequate education' to students attending low wealth
!ﬁl districts, (Cardenas,—Zamora).
9. ‘Many low wealth school districts cannot afford to
! provide an adequate education for all their students. (Cardenas,
Zamora, Sybert, Sawyer, Boyd)
. 10.  "The educational preparation of over one-third of the
state's population is inadequate.” (DX 68, p.8)

11, One-third of the school districts in Texas do not meet

the state's standards for maximum class size. (Moak, Bergin, PX

212)
' 12.

! cannot meet the class size requiremecnts in Texas are low wealth

A great majority of the Texas school districts which

districts. (Bergin, Moak, PX 212)
13. The great majority of school giistrictszin Texas which

are not fully accredited because of inability to meet state

standards are low wealth districts. (Bergin, PX 35)

25
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14, A majority of the Texas school districts which are
unable tc meet the state's pre-kindergarten program requiremerits
are low wealth districts. (PX 35, PX 212)

15. Texas has 44 professional personnel to review the
accreditation as well as compliance with curriculum mandates of
the 1,063 school districts, the 6,000 school buildings, the
approximately 175,000 classrooms and teachers and the 3,000,000
students in the state. (Bergin)

16. The Foundation School Program (F.S.P.) does not
guarantee to each eligible student a basic instructional progrem
suitable to his or her educational neecds. (Hooker, Foster,
Sybert, Sawyer, Boyd, Padilla, Ortiz, Cardenas, Zamora)

17. Students in low wealth districts do not have an equal
opportunity to obtain instruction under the ;téte's requirements,

(Cardenas, Hooker, Zamora, Sybert, Boyd, Sawyer)

8. Facilities

1, Money spent on facilitiesAin Texas public schools is
raised virtually exclusively from 1local school district tax
money. The Texas finance formulas do not inélude the costs of
facilities. (Kirby, Hooker, Foster, PX 235)

2, A significantly greater porticn of low wealth than high
wealth districts' tax rates go to pay off bonds for comnstruction.
(PX 114, 116, Foster, Hooker)

3. Forty of the 50 states participate in the funding of
public school district facilitles in some way. Texa# does not.
(Hooker) | |
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4. Low wealth districts cannct afford to &nd do not
provide as high a quality of facilities a:z do high wealth
districts; this has a negative effect on the educational
opportunity of children in those districts. (Hooker, Walker, -
Seyer, Zamora, Foster, Cardenas, Boyd, PX 303-305)

5. School facilities in Texas will present a major problem
during the next decade. The problem is a state problem and it
will probably require state as opposed to only local district

resources to produce an adequate solution. (Lutz, PX 237)

9. Concentrations of Low-Income amd—ireri-eone
j&/{ —temepsoame Students in Low-Wealth Districts
1, Unequal opportunity to raise funds is exacerbated by

the fact that the children with <the greatéstﬂeducational needs
are heavily concentrated in the State's poorest districts,
because there is a significantly higher percentage of families
below the poverty level in low wealth districts than in high

wealth districts. (Corteg. Cardenas, PX 47)

—_— In 18E5-Bb, 307 of e studerntE I Texas public SchoOls

‘>/. svere—terieamr-Amerteani—95i—ef—the—ctudente—tn—the—lovest—wealsh

S —of—tetel—otudents—in-—stete)districts in-Texae—rere-Neoxicam

3. According to the 1980 census, 217 of the total Texas

population was Mexican-American; 847 of the population in the

poorest districts were Mexican-American. (Cortez, Cardenas, PX
47)
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b Fhere—it—a—pattern. nf a5 great rconcentration of

5. In 1985-86, 367 of the students in. Texas schools were
low-income; 857 ‘-0f the students in the lowest-wealth districts

(with 57 of students) were low-income; and 607 of the students

PX 48)

i
i
§
' in the low-wealth districts were low income. (Cortez, Cardenas,
' 6. According to the 1980 census, the median family income
l in Texas was $19,760 and 141 of the families were below poverty
levels; in the poorest districts (51 of total students) the
l median family income was $11,590 and 357 of the families were
below poverty levels. (Cortez, PX 48)
7. There is a pattern of & great concentration of bath
low-income families and studenﬁs in the poor districts and an

even greater concentration of both 1low-income students and

families in the very poorest districts. (Cortez, Cardenas, PX
48)

9. It is significantly more expensive to provide an equal

educational opportunity to low-income children and Mexican

Amerjican children than to educate higher income and non-minority

children. (Cardenas, Zamora, Kirbyﬂv) ' ‘
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12. Forty-five percent (457) of Hispanic ninth grade

students in public schools in Texas are dropping out of school
before graduation; 347 of Blacks and 277 of Whites are dropping
out. (Cortez, PX 49)

13. Hispanic youth, age 16 to. 19, were twice as likely, and
youth age 20 to 24, nearly three times as likely to have left
school prior to the completion of the twelfth grade as their
White couﬁerparts. (Cortez, PX 49) -

14, Nearly helf cf Hispanic dropouts complete less than
ninth grade when they discontinue schooling compared to 18
percent of White and Black dropouts who discontinue schooling

before ninth grade. (Cortez, PX 49)

10, Historical Inequities

e X3 Before—tHouse—Bit— in -85, educ
] l! ic l .0 ! t z‘il ! - ‘¥I§!=l ;
2. Historically, there has been a pattern of a wide

variation of property w=alth per pupil, expenditure per pupil,

and tax rates in school districts in Texas. These variations
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have consistently worked against the children attending low
wealth districts, the districts themselves and the taxpayers in
those distficts. (Walker, Moak, Cardenas)

3. There has been a consistent historical underfunding of
iow wealth districts in Texas. (Hooker, Walker, Cardenas)

4, The buildings and teachers and programs which 1low
wealth districts are presently using tc educate their children
were bought or developed with inadequate funding; this inadequate
funding has a negative effect on present day operations.

(Cardenas, Hooker)

5. The Texas school finance system has and continues to
deny equal educational opportunity to students in low wealth
districts, especially atypical students. (Cardenas, Hooker)

6. The Texas school finance system has had and continues
to have 2 negative impact on the education of students in low-
wealth digtrictg in terms of their ability to learn, ability to
master basic skills, ability to acquire saleable skills, and
their quality of life. (Cardenas, Walker, Sybert, Boyd, Hooker)

11. How the Foundation School Program (FSP) Formulas
Deny Equality of Access to kducation tunds

1. The Foundation School Program (FSP) does not cover the
real cost of education and virtually all districts spend above
the Foundation School Program to enrich the educational program
and these expenditures are necessary to provide students an

adequate educational opportunity. (Hooker, Foster)
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2. Approximately $3,600 (excluding federal funding, debt
and facilities) per student is expended to provide the education
programs wﬁich are available to (1) the students in the districts
which meet the criteria for 'quality" established by the State's
Advisory Committee on Accountable Costs, and (2) the 600,000
students in the state's wealthiest school districts. At least
this level of expenditure {s necessary to provide an adequate
educational opportunity, including basic end enrichment programs.
(Hooker, Foster, PX 212, PX 105-E)

3. The formulas< and factors which determine Foundation
School Program (FSP) allotments do not fully state the real cost
of providing adequate education programs. Some program costs are
unstated, e.g., implementation of maximum salary schedule and
maximum class. The program costs which are acknowledged are
understated. most notably the Basic Allotment and the weights for
Compensatory and Bilingual Education. (Hooker) -

4, The acknowledged program costs, 1i.e., the FSF
allotments,.average just under $2700 per student, including $600
indirectly acknowledged through the Enrichment Equalization
Allotment. The difference between atlequate program expenditures
and acknowledged program costs is, therefore, at least an average
$900 per student. (PX 101-B, PX 105-E)

5. There are no FSP allotments for facilities. All costs
of facilities, dincluding debt service on bonds dissued for

facilities, are unstated costs. Debt service averages jhst under

$300 per student. (PX 105-H)
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6. The tax rates required to meet the local share of FSP

allotments, including the Enrichment Equalization Allotment,
range from less than $.02 in the_richest district to $.86 in the
fourth poorest district; from $.38 on the average for the %00,000
students in the richest districts to $.55 for the 600,000

students in the poorest districts. (PX 120-A)
7.

The additional tax rates required to fund unstated and
understated program costs vary widely among school districts as a

function of their taxable property wealth.. The tax rates

required on the average to raise $900 per student range from less
than $.01 in the richest district to more than $4.00 in the

poorest district; from $.18 on the average for the 600,000

students in the richest districts to $1.23 for the 600,000
students in the poorest districts. (PX 102-A)

8. The further additional tax rates

~ .

required to fund

current bonded debt service range from about $.08 on the average

for the 600,000 students in the richest districts to $.21 for tha

600,000 students in the poorest districts., (PX 106-A)

9. When the tax rates required to raise unstated and

understated program costs, &8s well as the rates needed for debt
service, are added to the rates required to raise the local share
of FSP.allotments, the combined tax rates range from less than
$.03 in the richest district to more than $5.00 in the poorest
district; from $.64 on the average for the 600,000 students in
the richest districts to nearly $2.00 for the 600,000 students in
the poorest districts. (PX 10i, 102, 105, 106, 120)
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10, The failure of the FSP formula allotments to include
the veal costs of providing an adequate educational opportuniry
means that at lezst an average $900 of program costs, and all
fecilities costs, are totally unequalized and are therefore
funded only to the extent that local taxpayzrs are willirz and
able to assume the additional burden. (Foster, Hooker, PX 101,
102, 105, 106, 120)

11, More than 200 of the state's poorest school districts,
which sefve over 400,000 students, cannot 1legally raise an
additional $500 per student for programs, because to do so would
require tax races in excess of the $1.%0 statutory limit. (PX
102-4)

12. Actual program expenditures per student range from $4C0
below the acknoylédged cost level in the poorest disirict to
$8,000 above in the richest district; from an average of $100
below the.acknowledged cost level for the 600,000 students in the
poorest districts to nearly $900 above for the 600,000 students
in the richest districts. (PX 10%)

13. The failure to acknowledge the real costs of providing
an adequate educational opportunity is disadvantageous for poor
districﬁs, ‘advantageous for rich districts, and serves the
interests of thoge who seek to minimizé ttate expenditures for
public education. Understating costs actually has the effect of
distributing more state aid to rich districts than they would
otherwise receive. Further, rich districts can  fund
unacknowledged but necessary costs at modest tax rates and are

. . ,
therefore better able to attract better personnel and more new
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tax ayers. Acknowledging the real costs would flow more state

funds into poor districts, which would thezn be &ble to compete

more favorably for personnel and taxpayers. (Foster, Hooker,
Walker)
14, The Bzsic Allotment purports to represent the true

accountable ccst of providing a suitable education prograem for a
regular student., 1Instead, the $1,350 Basic Allotment adopted for
1985-86 in House Bill 72 was ectablished on the basis of e
predetermined level of sappropriation for the Foundation School
Program. The amount recommended by the Select Committee on
Public Education was nearly $600 higher; the amount approved bty
the Senate in Senate bill 4 (68th Leg., 2nd C.S.) was almost $500
higher. (Hooker, Foster)

15, A research report published‘by the Accountable Cost
Advisory Committee in 1986, pursuant to T.E.C. §16.202, indicates
that the Bacic Allotment for 1985-86 shculd have been at leﬁst
$2,000 - more than $600 above the adopted amount (Hooker, PX 212)

16. Because the Foundation School Program special program
allotments (Special Education, Compensatory Education, Vocational
Education, and Gifted and Talented Education; are determined by
multiplying the Basic Allotment by special prograr weights
specified in T.E.C. Chapter 16, these allotments understate the
cost of the special programs at least to the same degree that the
Basic Allotment understetes the cost of the regular program.
(Hooker, Foster)

17. School districc budgetted expenditures for 1985-86 were

greater than the corresponding Foundation School Program

TR.569

34




allotments, by 461 on the average and by 87% at the 95tk
percentile of students ranked by expenditures per student.

16. TEX. EDUC. CODE (T.E.C.) §16.004, "Scope of Program,"

Ls inadequate because it does not include the costs of facilities
cr debt service zud cthe an::ount of state aid to each school
district is based on factors other than the district’'s ability to
support its public schools.

19. T.E.C. §§16.055 & 16.056, “Compensation of Professional
and Paraprofessional Persomnel," require districts tc pay minimum
graduated salaries to teachfrs while the school finance system
does not provide low-wealth districts with sufficient funding to
compete for teachers and méet other needs of their educational
programs. The state prog;ad\ specifically does mnot increase
F.S.P. Allotments to cover annui.l increments in the salary
schedule. '

20. T.E.C. §16.057 and 16.158, '"Career Ladder Szlary

Supplement,” 1is underfunded by the state program. The state

program specifically does not increase £.5.P, Allotments to fully
cover increments in career ladder costs. '

21. T.E.C. §16.10], "Basic Allotment,"” is the major cause
of the inadequacy of the state program. The Basic Allotment is
significantly below the actual costs it purports to represent.

22. T.E.C. §§16.102, "Adjusted Basic Allotment,” 16.103
“"Small District Adjustment,” and 16.104 "Sparsity Adjustment" are

inadequate since they are based on an inadequate Basic Allotment,

T.E.c. 6160101‘

L <]
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23, T.E.C. §16.151, "Special Education," 1is 1inadequate

since it 1is based on an inadequate Basic Allotment, T.E.C,
§16.101.

24, T.E.C. §16.152 "Compensatory Education Allotment," is

inadequate since it is based on an inadequate Basic Allotment,

and the program weight does not reflect the actual additional

costs of compensatory education.

25. T.E.C., §16.153 "Bilingual Education Allotment," {is

inadequate since it is based on an inadequate Basic Allotment,

T.E.C. §16.101. Also, the program weight does not reflect the

actual additional costs of bilingual programs.

26. T.E.C., §16.155 '"Vocational Education Allotment"' is
inadequate since it 1is basea on an inadequate Basic Allotment,

T.E.C, §16.101,

27. T.E.C. §16.156 "Transportation Allotment” is inadequate
because it is below the actual costs of transportation, and does

not include costs of replacing school buses.

28. T.E.C, §16.157 "Enrichment Equalization Allotment” does

not equalize either actual program enrichment or the 30% program

enrichment which it purports to equalize. (Foster, PX 103, 112)

29, .T.E.C. §§16.159 "Gifted and
Allotment,"

Talented Student

is inadequate since it is based on an inadequate
Basic Allotmwent, T.E.C. 16.101.

30. T.E.C. §16.251 "Financing; General Rule" is inadequate

for each of the reasons stated in the other findings. The true

costs of an adequate educational opportunity are not included in

LY

the Foundation School Program and cannot be funded by an

equalized local school district effort.
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31. T.E.C. §16.252 '"Local Share of Program Cost" is
inadequate to the extent that the percentage of the total
Foundation School Program costs included in the statewide local
share is so low that it dilutes state funding by sending monies
to high wealth districts when those monies could increase the
equity of the system by being sent to low wealth districts. The
"local share'" percentage ("N") in §16.252 does ncot maximize the
eqﬁalization of the distribution of the state share of the
Foundation School Program.

32, T.E.C. §16.253 "Excess of Local Funds Over Amount
Assigned" 1is inadequate to the extent that it allows wealthy
districts discretion to raise enrichment monies for their
districts without allowing equal discretion for 1low wealth
districts and for each of the reasons stated in the other
findings.

33. T.E.C. §16.254(d) results in a disequalizing
distribution of state ailid shortfalls. The average tax rate
required to replace prorated state aid reduction for the 300,000
students in the poorest districts is more than eleven times as
much as the average tax rate requi}ed to do so for the 300,000
students in the richest districts; for the 600,000 students in
the poorest districts the average rate is nearly seven times as
much as the average rate for the 600,000 students in the richest
districts. (PX 108)

34, The State does not adjust Foundation School Program
ellotments to take into account maniated ircreases in the minimum
salary schedule and the cost oftexpanAing maximum class size
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mendates to higher grades; Foun-dation School Frogram allotmente

undexstat: the true costs of meeting State vequirements;

and

(223

there are no State funds provided for facilities. In each

instance this means that the nec2ssary funds can only be taised
through local property taxes, and the tax rates Tequired to raise
each §100.00 of such funds vary widely across the wealth spectrur

under the State's current funding formulas. (PX 108)

2. The average rate required for the 150,000
students in the boitom range of wealth is
more than ejghteen times as much as the
average rete required for Lhe 150,000
rtudents in the top range of wealth.

b. The average rate required for the 300,900
students in the bottom range of wealth is
more than eleven times as much as the average
rate required for the 300,000 students in top
range of wealth. '

c. The everage rate required in the 100
districts in the bottom rvange of wealth is
more than twenty times as much zs the average
rate reguirea in the 100 districts in the top
range of wealth.

d. The average rate required in the 200
districts in the bottom range of wealth is
just under eight times as much as the average
rate require n the 200 districts in the top
range of wealth.

12, District Boundaries

1, Texas, in 4{its creation and development of school
district boundaries, did not follow any rational or articulated
policy. Neither in their creation nor in their perpetuation has
an effort been made to equalize local tax bases, There is no
underlying rationale in the district boundaries of many school
districts in Texas and there are ﬁany diétricts that are pure tax
havens. (Hooker, lMoak, PX 25, 26, 239)
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2. Hiséorically, there has been a2 ypattevn cf a wide
variation of taxable property wealth pz=r oupil among the state's
school districts, Thesé variations have consistently worked
ageinst the children attending low wealth districts by
restricting the ability of these districts to raise funds from
iccal zources. (Cardenas, Hooker)

3. Texas contains many counties with both wvery low and
very high property wealth districts. (Hooker, Moak, Kirby, PX 1,
214, 215, 216, 241, 242, 243, 244, 245, 246)

4, Taxz haven districts exist in wmery counties in the
state. A tax haven distriect exists mainly to protect the high
property wealth of a district from taxation. (Heroker, Collins,
Kirby, Foster, Moak, PX 2, 214-216, 241-246)

5.. Many school districts in the state cross county lines.
(PX 1: Kirby, Long)

6. The Carrollton-Farmers Branch <istrict includes parts
of more than five cities and two counties. (PX 1, Long)

7. Property poor school districts are trapped in a cycle
of poverty from which there is no opportunity to free themselves.
Because of their inadequate tax base, property poor districts
typically must tax at significantly higher rates than their
wealthier neighbors to meet minimum educational requirements, and
their educstion programs are typically inferior. The location of
new industry and development is sirongly influenced by tax rates
and the quality of the schools. Thus, the property poer
districts with their high tax rates and inferior schools have
little or no opportunity to imprer theif tax base by attracting

new industry or development. (Foster, Wise, Sawyer, Sybert)
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8. The.funds of the Available Schcol Fund ere sent to many
budget balanced districts which, at less than average tax rates,
could still spend abovg the state average expenditure without
these funds. Sending the Available School Fund monies to the
counties for distribution to districts according to need would be
a2 fairer allocation of these monies. (Hooker)

9. Present, district configurations produce wholly
unjustifiable disparities in the expenditures per student in
Texas depending upon the wealth of the districts in which the
student resides and similarly produce unjustifiable disparities
in tax burdens depending upon the accldent of property wealth per
district.

D. Facts Demonstrating That the Adverse lmpact ¥Found

to Exist as & Result of the State System Of Public

School Finance is not Justitied by a
Compelling State Interest

The State and Defendant-Intervenors have offered two
justifications for the adverse iwmpact found Iin the State System
of Public School Finance, local control and preservation of

community interest.

1. Local Control

1. The "State has proffered the preservation of 1local
control as a justification for the State's funding scheme. This
justification is not embodied in statute or Constitution. The
Court, based on the following fact findings, concludes that the

claim of local contrnl is factually insufficient to justify the
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discrimination. found in the State's svstem of funding pudblic
education,

2. Local control of school district operations in Texas
has diminished dramatically in recent years, and today most of
the meaningful incidents of the education process are determined
and controlled by state statute and/or State Board of Education
rule, including such matters as curriculum, coursz content,
textbooks, hours of instruction, pupil teacher ratios, training
of teachers, administrators and school board members, teacher
testing and review of personnel decisions and policies. (Bergin,
Long, Kirby)

3. The one clement of 1local control that remains
undiminiched is the power of wealthy schocl districts to fund
education at virtually any level fhey choosz as contrasted with

the property poor districts who enjoy no such local control. The

property poor districts have little or no local control because
of their inadequate property tax base; the bulk of the revenues
they generate are consumed by the building of necessary
facilities and compliance with State mandated requirements,
(Fester, Hooker, PX 107) .

4, Local control 1s largely meaningless except to the

extent that wealthy districts are empowered to enriech their

educational programs through their local property tax base, a
E power which is not shared equally by the State's property poor
districts., (Sawyer, Sybert, Boyd, Yooker, Foster) '

5. Local control would not be comprom:.sed by a funding

g system which insured equalized opportun .ty for lecal districts to

fund their educational programs. (Wise, Hooker)
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6. Local control could exist in a funding system that
assured equality of educational opportunity. (Wise, Hooker)

7. "The State Board of Education is the primary policy-
making body for public education and directs the public school
system in accordance with law." TEX. EDUC. CODE §11.26(a)

8. TEX. EDUC. CODE, §i1.13, ‘“Appeals,'" creates an
extremely broad appeal by “persons" to the Commissioner of
Education for any matter arising from an action or decision of a
local school board.

§11.13, Appeals

(a) Persons have any matter of dispute
among them arising under the school laws of
Texas or any person aggrieved by the school
laws of Texas or by actions or decisions of
any board of trustees or board of education
may appeal in writing to the cormissioner of
education, who, after due notice to the
parties interested, shall hold a hearing and
render a decision without cost to the parties
involved, but nothing contained in this
section shall deprive any party of eny legal
remedy.

9. "State-level school authorities, of which the
Commissioner is the executive officer, have disc;etionary power
that supersedes local auchority in such matters as textbooks,
course requirements, and numerous functions and activities

included within the Foundation School Program which the State

subsidizes.'" Spring Independent School District v. Dillon, 683

S.W. 2d 832, 389 (Tex. Civ. App. - Austin, 1984, no writ)
10, "State-level school authorities claim, by regulations

set forth in 19 Tex. Admin. Code, supra, a similar power over
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local school 'authorities in an astonishing erray of other

matters' Spring 1.5.D., 1d.

11, "State-level school autherities have or claim
discretionary power in numerous matters that pertain to "local

school operation, maragement and government...,” Spring I.S.D.,

supra at 840,

12. The Court concludes that local control, as it exists in
Texas, is not a éompelling interest sufficient to support the
state's school finance system. This conclusion is based on the
testimony at trial as well as the following partial list of state
requirements on local districts. The Court does not find these
requirements unconstitutional, but only {illustrative of the lack
of effective locai control in Texas. State Statutes,
regulations, interpretations and . monitoring int;ude on every
aspect of school district operation. 1Illustrative examples of
the scope and detail of tiiese rules from the Texas Education Cade
(TEC) and Texas Administrative Code (TAC) in the areas of

administration and finance, students and personnel follow. Local

echool districts must:

(a) Administraticn, finance and record-keeping

1. Be accredited by the TEA (TEA 16,053 and TEC 21.751)
2. Publish an annual performance report and file {t with

the State Board of Education (SBOE) in conformance with rules

“established by the SBOE to include by campus, scores on tests

national norms; performance trends; costs for instruction,

instructional administration, and central zdministration;
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attendance; date; dropout ratios; reports on ciscipline; data on
employees; reports on employee turnover; reports on pupil-teacher
ratios by grade groupirgs and by program. (TEC 21,258)

3. Start schoul on or after September 1 of each year. (TEC
21,001)

4, Spend no more than 152 of compensatory education funds

for administrative costs. (TAC 89.191c)

5. Spend no .more than 157 of bilingual funds for
administrative costs. (TAC 77.362b)
6. Submit a year end report on bilingual program

expenditures in accord with guidelines developed by the TEA, (TAC
77.3624)

7. Limit annoﬁncements on the public address system in
public schools to one during .the school day except for
emergencies. (TEC. 21 .92 '

8. Utilize funde sllotted for vocational education for
programs, services, au:l activities specifically approved by the
Central Edﬁ;ation Agency. (TAC 78.69%a)

9. Enroll & winimum number of students in vocational
program units specified by the Central Education Agency in order
to be allotted funds. (TAC 78.69¢)

10. Have approval by the Central Education Agency of all
vocational program units in order for them to be counted for
vocational program allotment purposes. (TAC 78.6%a)

11. Keep auditable data on participation in free and
reducnd priced meal programs in order to qualify for compensatory
funds. (TEC 16.152b) " |
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12. Have all fiscal accounts audited annually by an

external auditor. (TEC 21.756)

13. Have a school day of not less than seven hours =zach
day. (TEC 21.004)

14. Seek competitive bids on all purchases of $5,000 or
more. (TEC 21.991)

15. Have the State Property Tax Board conductf annual
studies of schosl éistrict taxable property values, and it is the
results of those studies, rather than locally assessed values,
that are used in determining how much state aid each district is
entitled to. (TEC 11.86, TEC 16.252)

16. Meet minimum standards established by the SBOE for the
operation of libraries to include library personnel, acquisition
of materials, and development of learning resource programs. (TEC
11.36?

17. Have their Boards of Trustees complete a minimum .of
twenty hours of training by sponsors approved by the TEA to gein
a working knowledge of 2ll the Statewide Standards on the Duties
of a School Board Member. Further requires minutes to reflect
the members who have and have nc¢t completed the required training
and making this information available to the local media. (TEC
23.33b and TAC 61.174Kk)

18. Require the president of the local board of trustees to
prepare, or cause to be prepared, not later than August 20 of
each year, a budget Eovering all estimated receipts and proposed

expenditures of the district for the next succeeding fiscal year.
(TEC 23.41, 23.,42) - |
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19, File copies of the adopted btudget in the office of the
county clerk in the county cr counties in which the district is
located and with the Central Education Agency. (TEC 23.46)

20. File copies nf any amendment or supplementary budget,
when adopted, with the county clerk in the county or counties in
which the district 1is located and with the Central Education
Agency on forms provided by that Agency. (TEC 23.47b)

21, Follow éxtensive procedures for seeking and awarding
the bid for the depository of the district's funds. (TEC 23.74,
23.76, 23.77, 23.78 and 23.79)

22, Establish a 1local advisory council for vocational
education. (TAC 78.6)

23, Comply with numerous and Specific provisions in
notices for board meetings, the keeping of minutes, executive
sessions, emergency sessions, etc.

24, Maintain documents in support of data submitted to TEA
for financial and sick leave purposes. (TAC 121.11)

25, Maintain current and complete personnel records of all
employees., (TAC 121.11)

26. Report annually to the State Health Dept. on the
examinations and re-examinations of tuberculosis results. (Texas
Board of Health under authority granted by Art. 4477-12, Sec.
5(a), V.A.T.S.)

27. At the end of each school year to file a report with
TEA setting out total number of days of sick lezve utilized by
qualified district personnel. (TEC 13.9q&b)
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28, Establish advisory committee £for public participation
of community members concerned with educational programming for
the handicapped.- (TAC 89.244d)

29. Give homestead exemptions on residence homesteads 1in
the emount of $5,000 and an additional $10,000 exemption for
adults who are sixty-five or older. (Tax Code 11.13 b,c)

30, Limit their tax bond 1indebtedness to 107 of the
assessed valuatioﬁ of taxable property in the district. (TEC
20.04b,¢)

31, Have a public hearing if the board adopts & tax rate

that exceeds the effective rate by more than 37. (Tax Code

26.05¢)

- O B OE OB o I BN AN

32. Adopt a standard school fiscal accounting system, keyed
to budget classifications with .respect to the purposes of

disbursements and the sources of receipts. (TEC 23.48 a)

33. Operate their school buses on TEA approved routes, and

no variations shall be made from such approved routes. (TEC
21.276)
i 34, Furnish the commissioner of education a list of all bus

routes and transportation systems for review. (TEC 21,177 a)

I 35. Follow specific procedurzs of the Purchasing and

General Services Commission in disposing of used school buses.,

' (TEC 21.167)

36, Use academic achievement record <{transcript) form

adopted by the State Board. Their form shall serve as the
academic record for each student and shall be maintained

permanently by the districts. (TAC 75,153a)
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37. Attach to the academic record of students who complete
high echcol gradvation requirements the S! ite Board approved seal
indicating which thigh school program was completed. (TAC
75.153c)

38. Develop procedures for determining student progress and

reporting to parents for stucdents at the kindergarten and

prekindergarten level (TAX 75.191)
E 39. Determine student academic achievement wusing e

numerical score on a scale of 0-100. (TAC 75.191)

40, Maintain a student achievement record on each student
g enrolled in the district. (TAC 61 163, 75.153 a)
4§1. Cive written notice to parents of students' grades in

each class or subject at least cnce every six weeks. The report

shall include the number of times the student has been absent.
E The n:‘atice shall provide for the parent's signature and must be
; returned ;:o the District. 1I1f the notice is not returned to the
ﬁ district, the district shall mail notice to the parent. (TEC
& 21.7222)
42. Submit description of courses to b2 designated as
l honors courses to the commissioner of education for review and
approval within the time periods specified by State Board rule.
E (TAC 75.152d)
a 43. Report grades in grades 7-12 to parents as numerical

grades and in grades K-6 as letter grades, and may use pluses or

minuses. (TAC 75.191)

b4, Record a 50 for any numerical grade earned that is
lower than 59. (TAC 75.191) | .
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45. Use numerical scores on all acedemiz achievement
records and maintain them in the permanent records. (TAC 75.191)
46, Displey the flag of the State of Texas regularly and
prominently on ér about school premises, s a prerequisite for

receiving allocations of state funds appropriated to the Texas

Education Agency. (Appropriations Act, 69th Legislature, Reg.
a Sess., 1985, House Bill 20, Article 111, Rider No. 14.)

(b) Curriculum and students

The State Board of Education has promulgated 350 pages cof
regulations that detail the countent of every course in every year
ir evervy school district in the state. (Chapter 75). For

example pre-kindergarten students must learn to "develop pincher

control," TAC 75.21 kc)(Z)(B)(ii). and homemaking students must

learn to "identify principles of pleasing interior decoration,"

TAC 75.83(b)(4)(c), and '"recognize commlitments made in marriage
B vows," TAC 75.83(d)(2)(c). Furthermore, state laws and

regulations require school districts to:

1. Maintain free public kindergartens for all children whe
i are at least five years of age. (TEC 21.131)

2. Offer free pre-kindergarten classes on a 1/2-day basis

for children who are at least four years of age if the district

identifies 15 or more eligible children. (TEC 21.136)

3. Offer a curriculum that includes 12 specified areas of

svudy. (TEC 21.101)
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4, Use SBOE approved methods for screening students for
dyslexia and providing instructional services to those students.
(TEC 21.924) |

5. Deny course credit 1if a student has more than five days
of unexcused absences during a semezter. (TEC 21.041)

6. Administer state criterion referenced tests (ToAMS
test) designed by Fhe TEA in grades 1, 3, 5, 7, 9, and 11. (TEC
21.551)

7. Meet qualifications prescribed by State Board of
Education (SBOE) for 'instructional arrangements" for special
education children. (TEC 16,151d)

8. Have SBOE approvel of all day contract placements for
special education children (TAC 8¢,227e)

9. Have & compgeﬁensive special education program approved
by SBRNY 89.2:504) ‘

Provide a TEA approved bilingual or special language
pr .wia if the district has an enrollment of 20 or mora students
of limited English proficiency of any language classification in
the same grade level. (TEC 21.453c)

11. Comply with SBOE rules on bilingual education regarding
program content and design, program coverage, identification
procedures, classification procedures, staffing, learning
materials, and testing materials. (TEC 21.461)

12. Have approved by TEA any gifted and talented program.
(TEC 21.654) | “

13. Adopt and impiement an SBOE approved discipline
management program with a designatéd person with special training
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to 1ead the 'program on each campus. Requires two parent
conferences be held each year, parent training workshops to be
offered, end written statement signed by each pearent
acknowledging and implying consent to the discipline management
plan. (TEC 21.701 and 21.702)

n : 14, Comply with. SBOE rules 1limiting participazion in
extracurricular activities., (TEC 21.920)

15. Limit students to no more than ten days of absence from

any one class for purposes of extracurricular activities. (TAC

97.113)

16, Enforce suspension from extracurricular activities for

a period of six weeks if a student falls to achieve a grade of 70
% or better in ény one course. (TAC 97.113)
17. Prohibit social promotion for students who have not
maintained a grade averege of at least 70. (TEC 21.721)
18. Provide not less than 175 days of instruction and not
less than eight days of inservice and preparation for teachers.
(TEC 21.001)

19, Operate an SBOE approved alternative education program

for pupils found guilty of incorrigible conduct. (TEC 21.301k) -

20, .Force all students to take a final examination i{n any

| - class in which any other student 4s required to take a final
a examination. (TEC 21.723)
| 21. Select textbooks from a list adopted by the SBOE. The

list ﬁypically'has only five possible selections from which to

choose.
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22, Follow extensive procedures when considering the
suspension of expulsion of a student. (TEC 21.301 and 21.3001)

23, Teach only courses approved by the TEA. (TAC 91.114)

24, Certify as graduates only those who have completed a
course of study prescribed by the SBOE. (TAC 97.116)

25. Provide a minimum of 160 hours of instruction in a
course in grades 9-12 in order for credit to be granted. {TAC
97.114)

26. Oifer in grades 1-3 no less thun 600 minutes per week
of instruction in language arts, 300 minutes in mathematics, 100
minutes in sccial studies. (TAC 75.141)

27. Administer TEA approved advanced placement examinations
for grades 1-5 and academic subjects in grades 6-12, as
designated by the commissioner of education (TAC 75.172a)

%8._ Annually to appoint a textbook committee composed of
no fewer 'than five and not wore than fifteen members. (TAC
61.131a2)

29. Give written notice to the student's parent within ten
days after the student’'s classification of 1limited English
proficient, requesting approval to place the student in an ESL
program. (TAC 77.360c) '

30. Provide students an opportunity to complete subject or
courses begun but mnot successfully completed during the regular
school term during summer school. Such courses shall include all
state-vequired essential elements specified for the course.

Student progress shall be evaluated according to the same
TR. 587
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achievement standards as those used during the regular term,

(TAC 75.168)

3l1. Ensure that students participating in honors courses or
, programs are instructed in &)l essential elements and demonstrate
an acceptable degree of mastery of those elements. (TAC 75.152¢)
32, Submit descriptions of courses to be designated as

honors courses to the commissioner of education for review and

approval within the time periods specified by State Board rule.
(TAC 75.152d)

ﬁ 33, Award credit for a full-yeér i1 unit) course on =a
E semester-by-semester basig. (TAC 75.192¢c)

34. Ensure that students participating in honors courses or

programs are instructed in all essential elements and demonstrate

pn acceptable degree of mastery of those elements., (TAC 75.152¢c)’
! 35 Devote the equivalent of 112 minutes per week, in
grades fﬁur—six, to both physical education and fine arts,
provided that districts may choose to alternate two and three
periods of instruction weekly by dropping to the equivalent of 90
minutes one week and increasing to the equivalent 135 minutes the
next week for each subject on a <rotating basis. (TAC
75.141(e) (5)
35, Devote mnc less than 40 percent of the instructional
day, in kindergarten, to the teaching of English language arts.
(TAC 75.141(c) (1)

-

37. Teach language arts in grades one-three daily and no

less than 600 minutes per week. (TAC 75.141(d) (1)
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38. Implement secondary curriculum based on units which, at
grade six, shall constitute a minimum of 45 wminutes of
academically engéged time per day for a subject during a 175-day
school year. (TAC 75.142(3)(2)

39. Permit a student to take a locally developed elective,

not to exceed one semester, during grade seven or eight or both.
(TAC 75.142(b) (10)

(c) ?ersonnel and School Boards

1. Pay certified personnel no 1less than a specified
minimum salary based upon years of experience. (TEC 16.056c)

R [,§Maintain student-teacher ratios for bilingual or special
language programs not to exceed lé-l. (TEC 21.458)

2. Assign teachers to a level on the career ladder and ;d
pay those teachers on level two no less than a §1,500 supplement,
level three - $3,000, level four - £4,500, (TEC 13.301) .

3. Utilize an SBOE-adopted appraisal instrument and to use
two 'different appraisers for each appraisal, The appraisal
process must guarantee a conference between vappraisers and
appraisees and the conference must be both diagnostic and
prescriptive., Must have a minioum of two appraisals per school
year. (TEC 13.302 and 13.303)

4., Assign classroom teaching duties of not less than four
hours per day to each teacher who is identified for purposes of
Texas Education Code as a teacher. (TEC 13.907)

5. Provide each teacher with at least 45-minute planning
period during the seven-hour day. |
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6. Provide each teacher with a 30-minute duty-free lunch
period. (TEC 13.909) ﬁ

7. Provide each district administrator with training in
management skills in an SBOE approved program. (TEC 13,353}

8. Provide administrators and ot' who supervise
teachers an SBOE approved training program in order to become a
certified appraiser. (TEC 13.301)

9. Maintain a pupil-teacher ratio of not more than 20/1 as
a district-wide average. (TEC 16,05432)

10. Maintain a pupil-teacher ratio of not more than 22/1 in
kindergarten, first, and second grades from the 1986-86 school
vear on and in grades three and four beginning in 19838-89., (TEC
16.054b)

11. Employ teachers and other professionals who are
certified by the TEA. (TEC 13.045)

12. Assign teachers to teach only those courses for which
they meet the preparation requirements established by the SBOE.
(TAC 97.117)

13. Have an evaluation system that gprovides periodic
written evaluations of a full-time, certified, professional
employees, as defined in Education Code 21.202 (1) and/or as
classified in Education Code 16.056, at annual or more frequent
intervals. (TEC 2]1.201(1), 21.202, and TAC 149.412)

14,  Adopt policies specifying the dutiegs of each of 1its
professional and paraprofessional positions of émployment. (TEC
21.912, TAC 121.1)
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15, Establish a comprehensive system { perxonnel
development that includes development of a plan to mesat
‘identified personnel <training needs for education of the

handicapped. (TAC 89.226b)

2. Preservation of Community of Interest

The State has also assevrted that the existing System of
Public School Finance based on the existing districts is
Justified by notions of preservation of community of interest.
This justification is not embodied in statute or Constitution.

The Court, based on the following fact findings, concludes
that the claim of preservation of community of interest is
insufficient to justify the discrimination found in the State's
system of funding public education.

{. ~ No particular community of interest is served by the
crazy quilt scheme that characterizes many of the school district
lines in Texas. (PX 1, Moak, ColliA;)

2. School district boundaries £requently cross city and
county boundaries in a random and inexplicable fashion. (PX 1)

3. In many instances it appears that district lines
actually fragment comnunities of interest, e.g., in El Paso
County, the Ysleta District is broken into three non-contiguous
parts and the extremely wealthy Whiteface District is in three
Texas counties, with parts of its portions seemingly unconnected.

A review of the school district maps of Texas reveals numerous

instances of similar fragmentations. (PX 1)
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4. Some school aistricts are nothing more than tax havens.

(Hooker, Collins, Moak)

E. Conc—lus ions

! 1. Public School education is a fundamental interest under

the Texas Constitution.

2. In order to determinme the constitutionality of the

Texas System of funding publie education, it 1s necessary to

examine the system in its entirety, including both State funding
w formulas as well as local district configurations and the wealth
' of those districts and how these factors interact to create the
& State system of funding public education.

3. Education in Texas }s by Constitution and statute a

function of the State Government and school districts are mere

creatures of the State, established by the State for its
' convenience in discharging 1its responsibility to establish and

maintain a system of free public education. Lee v. Leonard

1.8.D., 24 S.W.2d 449 (Tex. Civ. App. -- Texarkana 1930, writ
ref'd).

4. The wealth disparities smong school districts in Texas

are extreme, and given the heavy reliance placed upon 1local

property taxes in the funding of Texas public education, these
L disparities in property wealth among school districts vesult in

extreme and intolerable disparities in the amounts expended for

education between wealthy and poor school districts with the
% result that children in the property poor school districts suffer
a denial of equal educational opportunity and are the victims of
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discrimination in the allocation of education dollars. Thus, the
fundamental right to equal educaticnal opportunity 4is impinged
upon by the funding scheme created and maintained by the State of
Texas, a scheme which classifies students on the basis of the
wealth of the district in which they reside. 1 conclude that the
existing State funding system for public education 4is in

violation of the Equal Protection guarantee of Article 1, Secticn

3 of the Texas Constitution. 1In this connection, I note that the
United States Supreme Court would have reached a similar
conclusion under the United States Constitution had it determined
that education was a fundamental right wunder the federal
constitution: "We must decide, first, whether the Texas system
of financing public education. . . impinges upon a fundamental

right explicitiy or implicitly protected by the Constitution,

thereby requiring strict judicial scrutiny. 1I1f so, the judgment

! of the district court should be affirmed." San Antonlo 1.S.D. v,
Rodriguez, 93 S.Ct. at 1288.
5. The Court does not detect in the evidence or the law a

compelling reason or objective that would justify continuation of

this discrimination.
ﬂ 6. It has be¢en maintained by the state with evidence and

argument that there is not a direct relation between educational

expenditures and learning by students as reflected on academic
B tests such as the TEAMS tests used in this state. This Court,
however, does not sit to resolve disputes over educational theory

but to enforce our constitution. 1f one district has more access

to funds than another district, the wealthier one will have the
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E best ability to fulfill the needs of its students. The question

of discrimination in educational quality must be deemed to be an

objective one that looks to what the state provides its children
and their school districts, not what the students or the
districts are able to do with what they receive. (Mr. Justice

Marshall's thoughts, Rodriguez, 93 §.Ct. 1278, 1322).

7. The facts I have recited and found indicate that our
financial system,'which includes the combination of state and
local funds as they currently act in tandem, do not yet meet the
requirements of our constitution.

8. With all due respect to history and to the legislature

for its recent generous and thoughtful efforts ! - rectify this

situation, by order of this Court the current system will be set
aside.,
g 9. In order to cure this Constitutional infirmity, a

system for funding public education must be adepted that either

eliminates or fully compensates for disparitieg in local district
wealth. This standard requires that the quality of public
education may not be a function of disparate local district

wealth. The State's financing system must insure equality of

access to funds.

III.

THERE 1S NO RATIONAL OR SUBSTANTIALLY JUST

iF1ED

B

-

'

A, Llegal Standards

1. The two principal Texas cases applying the rational

basis test are Sullivan v. University Interscholastic League, 616
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S.W.2d 170 (Tex. 1981); and Whitworth v. Bvnum, 699 S.W.2d 984

(Tex. 1985). In both instances the Texas Supreme Court
invalidated State regulations, in the first instance a rule
prohibiting transfer pl-overs from participating in U.I.L.
sponisorer athletics and in the second case the Texas Guest
Statute, a statute that had been held constitutional by earlier
Texas decisioms.

2. Where a State classification causes an adverse
discriminatory impact but does not impinge on a fundamental right
the State must demonstrate that its classification is rationally

related to a legitimate state purpose. Whitworth, supra;

Sullivan, supra.

3. The rational basis analysis requires that 'similarly
situated individuals must be treated equally under the statutory
classification unless there's a rétional basis for not doing so"
and 'even when the purpose of a statute is legitimate, equal
protection analysis still requires a determination that the
classifications drawn by the statute are rationally related to

the statute's purpose.'" Whitworth v. Bynum, 699 S.W.2d at 197.

Is the discrimination in educational opportunities suffered by
students in property poor districts rationally related to a valid
State pu.pose?

4, To make this devermination, we look to see how the
State has expressed its statutory purpose and then determine
whether the funding scheme is rationally related to this State
purpose. Whitworth v, Bynum, 699 S.W.2d 194.
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5. The stated constitutional purpose, contained in Article
V11, Section 1, 4is: "A general diffusion of knowledge bteing
essential to the ﬁreservacion of the liberties and rights of the
people, it shall be the duty of the Legislature of the State to

establish and make suitable provision for the support and

maintenance of an efficient system of public free schools.”

The question becomes, does the random and often chactic
' allocation of wealth awong school districts and the resulting
discrimination against students in the provision of educaticn
| rationally serve the stated purposes of Article VII, Section 1?7
i Is this funding schewe rationally related to the "support and

maintenance of an efficient system'" of public education or to

accomplish the "general diffusion of knowledge."

6. Section 16.001 of the Texas Education Code expresses
the State policy to be that “provision of public education is a
State reséonsibility and that a thorough and efficient sysism be

provided and substantially financed through State revenue sources

so that each student enrolled in the public school system shall
have access to programs and services that ure appropriate to his
or her educational needs and that are substantially equal to
those available to any similar student, notwithstanding varying
local economic factors." The question becomes, does the random
and often chofitic allocation of wealth among school districts and
the resulting discrimination.against students jn.the provision of
education rationally serve the stated purposes of Section 16,0017

7. "School districts are but subdivisions of the state

government, organized for convenience in exercising the govern-
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